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The President’s Reemployment 
Agreement 


ArTHUR T. Martin* 


PROMULGATION OF THE AGREEMENT 


Early in the summer of 1933 the National Recovery Ad- 
ministration (NRA) began the task of improving the standards 
of labor and of competition. The Administration planned that 
codes for different industries would be drafted with proper 
regard for the peculiar problems inherent in each industry. 
Representative groups of some industries immediately sub- 
mitted codes to the Administration, but in the case of many 
industries which were not well organized by trade or industry 
associations, there was delay in forming representative groups 
qualified to propose codes. When a code was proposed, consid- 
erable time elapsed before it could be put through the code 
making process and approved. A public hearing was scheduled 
to discuss the code, provision by provision. At the hearing the 
three NRA advisory boards for labor, industry, and consumer 
participated in the deliberations and submitted suggestions. 
Generally several revisions were necessary before a code could 
be submitted to the President for his approval.’ By the time the 

* Supervisory Attorney for the Compliance Division of the N.R.A.; 
Associate Professor of Law, Ohio State University, on one year’s leave of 
absence. 

1 For a discussion of the process of code making see, Gallagher, Govern- 


ment Rules Industry, 32-50 (1934); and Dearing, Homan, Lowin, and Lyon, 
The A.B.C. of the NRA 77-92 (1934). 
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first code was approved in July, 1933, it became apparent that 
code making, if properly done, would be a slow process requir- 
ing months of study and drafting to bring codes into acceptable 


form for a substantial majority of the industries. Meanwhile 
? The first code was the Cotton Textile Code, approved July 9, 1933. 
a speculative increase in production during the summer of 1933 


threatened a race of production against increased wages, which, 
if permitted to continue, might have resulted in glutted markets 
by the time wage increases were effected for some of the indus- 
tries concerned. Furthermore, the inevitable slowness of the 
code making process threatened to delay any contribution 
which NRA might make to alleviate the unemployment situa- 
tion by a reduction in the hours of labor.* Thus it became im- 
portant that a few simple provisions of general applicability be 
put into effect immediately, anticipating the formulation of 
codes for the different trades and industries. 

Section 4(a) of the National Industrial Recovery Act 
authorizes the President to enter into voluntary agreements 
with persons engaged in trade or industry if, in his judgment, 
such agreements will aid in effectuating the purposes of the Act. 
Under the authority of this section the President, on July 27, 
1933, issued an invitation to the employers of the country to 
enter into individual agreements with him in accordance with 
a prescribed form which is known as the President’s Reemploy- 
ment Agreement, (PRA). 


ScoPpE OF THE AGREEMENT 


The Agreement which some 2,300,000 employers* signed 
can be summarized as follows:* 
(1) Elimination of child labor. 


3 Dearing, Homan, Lowin, and Lyon, The A.B.C. of the NRA, 60-61 
(1934); Johnson, The Blue Eagle from Egg to Earth, 253-258 (1935). 

* Condensed Information Based on the Operation of the National Indus- 
trial Recovery Act (1935), prepared by the Research and Planning Division 
of NRA. 

5 The numbering in the summary corresponds to numbering in the PRA. 
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(2) & (3) Limitation of the weekly hours of labor under varying 
circumstances from 35 to 40 hours. 


(4), (5), & (6) Establishment of minimum wages under varying 
circumstances from $12 to $15 per week, and 30c to 40c per hour. 


(7) Equitable adjustment of wages which are higher than the min- 
imum. 


(8) Prohibition against the use of subterufge to defeat the purposes 
of the Agreement. 

(9) Prohibition against undue price increases and against profiteer- 
ing. 

(10) Support of other establishments which signed the Agreement. 

(12) Adjustment of existing contracts for goods not yet delivered 


to make appropriate allowances for increases in cost to sellers of goods 


who signed the PRA. 


(13) Termination of the Agreement upon approval of a code to 
which the signer is subject. Upon the submission of a code to which the 
signer would be subject, any provisions of the proposed code might, with 
the approval of the Administration, be substituted for any terms of the 
Agreement. 


(14) Procedure for obtaining an exemption where a provision 
works a hardship. Section 7(a) of the Act (collective bargaining with 
employees) and Section 10(b) of the Act (power of the President to 
cancel or modify his approval) incorporated by reference. 


The Agreement is concise. It is composed of general pro- 
visions the application of which to the normal] situation is readily 
understandable. It was important that the Agreement be read- 
ily comprehensible to the business men who were to sign it. 
However, like other general rules, the provisions of the PRA 
have required construction and interpretation in their applica- 
tion to some situations which were not provided for in detail. 
For example, the Administration found it necessary to issue 
interpretations enumerating types of employees which came 
within the meaning of the words “service employees” as used 
in paragraph (2) of the Agreement, and the specific types of 
“professional persons” which came within the meaning of those 
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words as used in paragraph (4) of the Agreement.° The appli- 
cation of certain portions of the Agreement to part time workers 
was set forth in another interpretation which stated that the 
“minimum wage for a part time worker in an employment 
described in paragraph (2) of the Agreement is a wage such 
that if the employee worked at that wage for a full week of 40 


hours, he would receive the minimum weekly wage prescribed 
t 97 


for him by the Agreement. 

Although general interpretations of the type just discussed 
greatly facilitated the administration of the PRA, a considerable 
number of cases have required individual rulings. A case of the 
latter type was recently heard by the Industrial Appeals Board.* 
In this case a meat packing company which raised cattle in con- 
junction with its packing business had signed the PRA. The 
Agreement of the company covered only its industrial opera- 
tions and not its agricultural operations.” —The company main- 
tained four feed lots where cattle arriving from the ranches 
were kept for periods varying from several weeks to several 
months until they were in proper condition for slaughtering. 
One of the feed lots was located two blocks away from the 


® NRA Bulletin No. 4, Interpretations No. 8, 12, and 19 (1933). Para- 
graph (2) of the PRA provides in part, “Not to work any accounting, clerical, 
banking, office, service, or sales employees (except outside salesmen) in any 
store, office, department, establishment, or public utility, or on any automotive 
or horse-drawn passenger, express, delivery, or freight service, in any other 
place or manner, for more than 40 hours in any 1 week. . . . ” Paragraph 
(4) of the PRA provides in part, ““The maximum hours fixed in the foregoing 
paragraphs (2) and (3) shall not apply to employees in establishments employ- 
ing not more than two persons in towns of less than 2,500 population which 
towns are not part of a larger trade area; nor to registered Pharmacists or other 
professional persons employed in their profession; . . . 

7 NRA Bulletin, No. 4, Interpretation No. 10 (1933). 

* The Industrial Appeals Board is a reviewing agency within NRA. It 
hears appeals which are made to the National Industrial Recovery Board from 
the decisions of officers or agencies of NRA. 

® According to Interpretation No. 6, NRA Bulletin No. 4 (1933), Agri- 
cultural labor is one of the types of labor not intended to be covered by the 
PRA. However, NRA subsequently took the position that a farmer who com- 
plied with the terms of the PRA as to his agricultural labor was entitled to the 
Blue Eagle. See General Explanation 2, NRA Bulletin No. 4 (1933). 
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packing plant; the others were several miles away. In addition 
to these feed lots and immediately adjacent to its slaughter 
house the company maintained concentration corrals into which 
cattle for slaughter were concentrated after they had been fat- 
tened and conditioned. Cattle were not kept in concentration 
corrals more than forty-eight hours. It was conceded that 
employees working in these corrals were engaged in a phase of 
the industrial business of meat packing, but there was disagree- 
ment as to the proper classification of the employees who 
worked in the feed lots. The question arose as to the character 
of work in the feed lot nearest the packing house. Was this a 
part of the business of raising cattle, and so an agricultural 
function, or was it a part of the packing business, and so indus- 
trial, and within the Agreement? The Industrial Appeals 
Board decided that the feed lot employees should be classified 
as agricultural employees.” 

Cases in which there has been a change in the ownership of 
the business since the time of the signing of the PRA have pre- 
sented some difficult problems of construction. It is clear that 
if a person who has signed the PRA sells his business, the pur- 
chaser does not, merely because of the purchase, incur the obli- 
gations of the PRA. However, if the purchaser had been sub- 
ject to the PRA in the operation of an establishment prior to 
the purchase, he might continue to be subject to the terms of 
the Agreement in the business which he purchased. The deter- 
mination of these cases depends on the similarity of the two 
enterprises. If a person subject to the Agreement simply moved 
his business from one block to another, his PRA liability would 
continue. On the other hand if he changed from one type of 
business to another his liability would ordinarily terminate. 
The test is one of substantial change of identity. This same 
general standard is used in the situations where the type of 
ownership is changed, but the original owner retains a portion 
of the title to the business, as where a sole proprietorship is 

1° Industrial Appeals Board, Decision No. 53 (1935). 
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changed to a partnership; or where a partnership is changed by 
increasing or decreasing the number of partners. 

At the time of issuance of the PRA it was recognized that 
some of the provisions might tend to work a hardship in par- 
ticular instances and perhaps in entire industries, therefore, the 
Agreement made express provision for the granting of excep- 
tions."* The ordinary exception for an individual member of 
industry has been handled on the basis of the merits of the 
petition for the particular applicant. 

Another type of exemption of more general application is 
authorized in paragraph 13 of the Agreement. Under this 
provision, when NRA found that the wage and hour provisions 
of a code which had been submitted were within the spirit of 
the PRA, the Administration would authorize the industry to 
operate under those code provisions rather than under the cor- 
responding provisions of the Agreement. By October 14, 1933, 
substitution of this type had been approved for some three hun- 
dred and fifty industries.” By this means of substituting the 
provisions of a proposed code for the somewhat general provi- 
sions of the Agreement, the particular needs of an industry 
could be met. From the employer’s standpoint, the substituted 
provisions were, in general, less burdensome than the original 
provisions of the PRA, and consequently, a signer ordinarily 
preferred operating under the substituted provisions. How- 
ever, the Administration did not wish to modify the Agreement 
against the wishes of any individual signer, and so any such 
person was privileged to continue operating under the original 
provisions, if he so desired. 

Probably the broadest exemption was one granted by an 
Exeuctive Order which relieved from PRA obligation, all em- 
ployers in towns of less than 2,500 who were engaged only 
locally in retail trade or local service industries and who do not 

11 Paragraph 14 of the PRA. 


12. NRA Bulletin No. 6 (1933). By February 1, 1935, 546 codes and 
186 supplements had been drafted and approved. 
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employ more than five persons.** This exemption was designed 
to relieve small business enterprises in small towns from fixed 
obligations which might work a hardship. 


DuRATION OF THE AGREEMENT 


Paragraph 13 of the PRA provides that the Agreement 
shall cease “upon the approval by the President of a code to 
which the undersigned is subject.” The intent of this paragraph 
was that the PRA obligations would terminate when code 
obligations were assumed, but most codes were approved by 
the President several days before they took effect in the sense 
of subjecting the numbers of the industry to the provisions of 
the code. The Administration construing this paragraph in 
accordance with the purpose for which it was designed, has 
regarded the PRA as continuing its force until a code takes 
effect even though the formal act of approval by the President 
takes place at some earlier date. 

An interesting problem arose under Paragraph 13 in con- 
nection with a code which contained the unusual provision that 
it was to become binding on each member of the industry only 
after the individual member had signified his assent."* The 
provisions of this code were in general more stringent than the 
provisions of the PRA. A few members of the Industry indi- 
cated the desire to continue under the PRA, and displayed 
PRA insignia, even though there was a code for their industry. 
It was the view of the Administration that the PRA was a 
temporary expedient designed to meet the situation which ex- 
isted prior to the taking effect of a code for the industry. 
Accordingly, after the code had taken effect for this particular 
industry, a member of the industry, unless he complied with 
the code was not cooperating fully with the Administration, 
and should not be permitted to continue the display of PRA 
insignia which indicated such cooperation. 


13 Executive Order No. 6354 (1933). 
14 Code of Fair Competition for the Daily Newspaper Publishing Busi- 
ness, approved February 17, 1934. 
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The Agreement provided for its termination on December 
31, 1933, if it did not terminate earlier because of the taking 
effect of a code to which the signer was subject.’” At the time 
the PRA was written, it was believed that practically all indus- 
tries would be under codes by the end of 1933. By December, 
1933 it was apparent that code making would not be completed 
for some time and that an extension of the PRA was highly 
desirable. On December 19 of that year the President issued 
an Executive Order by the terms of which he offered to enter 
into an extension of the PRA for an additional four months 
from January 1, 1934 to April 30 of the same year." An em- 
ployer who had signed the PRA could accept the offer of exten- 
sion simply by displaying the Blue Eagle after January 1, 1934. 
A persons who had not signed the PRA could accept the offer 
by signing the Agreement. On April 14, 1934, the President 
issued another Executive Order for the extension of the PRA, 
similar to the Order of December 19, except that the latter 
Order provided for an indefinite extension.’ Members of sev- 
eral industries for which codes have never been approved are 
still operating under the PRA.” 

Under these Executive Orders it has been possible for a 
person who had signed the Agreement to permit it to lapse 
either on December 31, 1933 or April 30, 1934 and then to 
revive it at some subsequent date simply by displaying the Blue 
Eagle. During the period of lapse the signer is not obliged to 
comply with the provisions of the Agreement, but he might be 
deprived of the privilege of using NRA insignia because of a 
violation during the period when the Agreement was in effect. 
This deprivation prevents future display and renewal of the 
Agreement unless the violation is adjusted to the satisfaction 
of the Administration. 


™® Paragraph 13 of the PRA. 

18 Executive Order No. 6515 (1933). 

17 Executive Order No. 6678-A (1934). 

*8 Two of the more important industries for which a code has not as yet 
been approved are the Fluid Milk Industry and the Meat Packing Industry. 
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In one or two instances codes have taken effect and then 
been stayed.”® If this had occurred before expiration date of 
PRA, it is quite apparent that inasmuch as the Agreement had 
terminated, it could not have been revived except by a new 
signing. But where a code has been stayed since the first of 
January, 1934, it has been entirely possible for those members 
of the industry, who were formerly subject to the PRA to 
revive their liability under this Agreement by continuing to dis- 
play the Blue Eagle. A continued display of the code Blue 
Eagle after knowledge that the code has terminated is construed 
as a representation that the displayer is complying with the 
PRA and an acceptance of the offer of extension contained in 
the President’s Order. A variation of this problem was pre- 
sented by a situation in which there had been a retroactive stay.” 
In this case a code which had taken effect in February, 1934 was 
allowed to continue nominally in effect until! May, 1934. Dur- 
ing the first two and one-half months-of the code the machinery 
which it prescribed for its administration was not adequately 
set up. The code was then stayed retroactively to the date of its 
inception. The stay did not, however, affect the code with 
respect to its operation after May, 1934. The question was 
raised as to whether members of the industry who had signed 
the PRA prior to the code and who had displayed the Blue 
Eagle after the first of January, 1934, were subject to the PRA 
during that period in which the code was retroactively stayed. 
It was argued that as the PRA was to terminate when the code 
took effect, the life of the PRA was extended by a retroactive 
stay which moved the effective date of the code forward. The 
Administration took the position that the code had, in fact, 
terminated the Agreement in February, and that the liability of 
the Agreement could not be revived without some new act 


of assent. 

19 See NRA Administrative Order 480-4 (1934) staying the code for the 
Structural Steel and Iron Fabricating Industry. 

20 NRA Administrative Order 278-11 and 278-18 (1934) staying the 
code for the Trucking Industry. 
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ENFORCEMENT OF THE AGREEMENT 


NRA has sought to secure voluntary compliance with the 
PRA by education and persuasion. Where violations have 
occurred, the Administration has sought to induce the violator 
to make restitution to parties injured by the violation insofar as 
restitution is practicable and equitable. Although the National 
Industrial Recovery Act makes no specific provision for the 
enforcement of the PRA, there are three sanctions which can be 
used in instances where a violator fails to make a proper adjust- 
ment of the violation.** These sanctions are: 

(1) Deprivation of the privilege of using NRA insignia. 

(2) Deprivation of the privilege of participating in Government 
contracts, 

(3) Civil suits by employees and others who are beneficiaries under 
the Agreement. 

The effectiveness of NRA insignia as a compliance device 
has varied from time to time and from place to place, but from 
an administrative standpoint it has been desirable to have a uni- 
form rule with respect to the privilege of using insignia. It has 
been the policy of the Administration to deprive the signer of 
his privilege of using NRA insignia in all cases where a viola- 
tion is found and an adjustment is not made. Some question 
has been raised with reference to the application of this policy 
to a situation in which a violator has become subject to a code 
which superseded his Agreement. If he is complying with the 
code should he be deprived of his code insignia because of his 
violation of the PRA? The Administrative Order dealing with 
the power to deprive a person of insignia states “a person may 
be publicly deprived of the right to display any Blue Eagle or 
other NRA insignia if he violates any provisions or the spirit 
and intent of any code, Presidential Agreement, or regulation, 


21 Authority for the various Executive and Administrative Orders on the 
privilege of using NRA insignia and on participation in Government contracts 
is found in Section 10 (a) of the National Industrial Recovery Act. This 
section permits the President to prescribe such rules and regulations as may be 
necessary to carry out the purposes of the Act. 
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duly prescribed or approved.””’ Under this Order the Admin- 
istration has taken the position that it is proper to deprive a 
person of code insignia for the violation of the PRA. An excep- 
tion is made in the case of NRA labels. Labels are used only 
pursuant to specific code provisions.** These provisions gener- 
ally permit the use of labels by any person subject to the code 
who is complying with the terms of that code. Such a provision 
would not permit a person to be deprived of his privilege of 
using labels because of a violation of another code or because 
of a violation of the PRA. Insofar as this is in conflict with the 
Administrative Order on deprivation of insignia privileges, the 
code provision takes precedence. Code provisions are not sub- 
ject to modification by Administrative Order except where the 
Administrative Order is issued pursuant to a delegation of the 
President’s power to modify codes.” 

Under the terms of an Executive Order participation in 
government contracts is limited to those who are complying 
with codes to which they are subject or to the terms of the PRA, 
if there is no code for that particular trade or industry. This 
order applies to all invitations for bids promulgated by any 
agency of the United States to all contracts and purchase orders 
of such agencies and to all contracts and purchase orders author- 
ized by any State, municipal corporation, local subdivision, per- 
son, or corporation in connection with projects to be carried on 
in whole or in part with funds loaned or granted by the Federal 
Government.” The administration of such agencies as the 
Army, Navy, Public Works Administration, Federal Emer- 


22 NRA Administrative Order X-22 (1934). 

23 See for example, Code of Fair Competition for the Cotton Garment 
Industry, Article XII (1933). The label is a particularly effective enforce- 
ment device in the garment industries. The Retail Code contains a provision 
prohibiting a retailer from purchasing articles without NRA labels when the 
articles are produced under a code which requires labels. Retail Trade Code, 
Article IX, Section 2 (1933). 

*4 Under Section 10 (b) of the Act the President has the power to cancel 
or modify any order or approval under the Act. With respect to major codes, 
this power has not been delegated. See Executive Order 6543-A (1933). 

25 Executive Order No. 6646 (1934). 





166 LAW JOURNAL — MAY, 1935 


gency Relief Administration, and the Reconstruction Finance 
Corporation involves the use of Government funds in a great 
variety of businesses and industries. Through the cooperation 
of the various Government agencies the use of Government 
funds has become an important instrumentality for the securing 
of compliance with the PRA as well as with codes. 

The action taken by NRA with respect to insignia and Gov- 
ernment contracts does not affect any power of an employee to 
bring civil suit. Generally the civil suits brought under the 
Agreement have been by employees who have sought to recover 
the difference between the amount which they were paid and 
the amount which they should have been paid according to the 
terms of the Agreement which their employers had signed. In 
a large majority of the cases of this type the courts have per- 
mitted the employees to recover.” Most of the decisions and 
opinions, where opinions have been written, show that courts 
have taken the view that the PRA is a contract, and that the 
employees of a signer are third party beneficiaries of that con- 
tract. Several courts have regarded the employee as the donee 
beneficiary of the contract, pointing out that in third party bene- 
ficiary contracts, no consideration need flow from the beneficiary 
to the promisor.” 


76 Most of these actions have been brought in Municipal or Justice of 
Peace Courts and very few cases have been carried to higher courts. Godkin 
v. Jett, Mun. Ct., Hot Springs, Ark. (1933); Chipa v. Regas, J. P. Ct., 
Tucson, Ariz. (1933); Beaton v. Avondale, Dist. Ct., 2d Jud. Dist., Colo. 
(1933); Tedford v. Taylor, J. P. Ct., Kansas City, Mo. (1934); Fields v. 
Wysocki, City Ct., E. St. Louis, Ill. (1934); Govens v. Peterson, Mun. Ct. 
Polk Co., lowa (1933); Johnson v. Ben Shrago & Sons, City Ct., Hammond, 
Ind. (1934); Bethel v. Karras, C. P. Ct., Detroit, Mich. (1933); Walter v. 
Hyman-Rose Tobacco Co., City Ct., Buffalo, N. Y. (1934); Thompson v. 
Cohen, Mun. Ct., Greensboro, N. C. (1934); Saranita v. Imbrosciano, Mun. 
Ct. of Cleveland, Ohio, No. 715779 (1934); Petruska v. Farina, Co. Ct., 
Allegheny Co., Pa. No. 368 (1934); Nagel v. Mades, Mun. Ct., Mitchel, 
S. Dak. (1934). These cases and many others are summarized in NRA 
Bulletin No. 27 (1934). 

27 DeVries v. Mid-West Walkathon Ass’n Inc. et al. Mun. Ct., Black 
Hawk Co., lowa, No. 16281-A (1934); Petruska v. Farina, Co. Ct., Alle- 
gheny Co., Pa., No. 368 (1934); Greleck v. Amsterdam, Mun. Ct., of Phila- 
delphia, Pa., January Term, 1934, No. 1105. 
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Occasionally a question has been raised as to the existence of 
consideration between the principals to the Agreement. The 
courts which have considered this question have regarded the 
privilege of using NRA insignia as sufficient consideration to 
support the contract.” Although no provision was made in the 
Agreement for the use of insignia, persons who signed the 
Agreement were given the privilege of using distinctive em- 
blems which signified their cooperation with the Recovery pro- 
gram and represented that they were complying with the terms 
of the Agreement. The benefit which a person might derive by 
representing to the public generally, by means of authenticated 
insignia, that he was complying with the terms of the Agree- 
ment would seem to be sufficient to support the Agreement on 
a contract theory. 

Even if the contract theory were not accepted, recovery in 
civil actions by employees would seem to be entirely correct. If 
the PRA is not a contract, it is a legislative device promulgated 
for the benefit of employees of those persons who signed the 
Agreement. Any member of the class intended to be benefitted 
by the legislation should be permitted to recover for a breach 
of the legislation on a quasi contractual theory. This conclusion 
is based on the assumption that the position of an employee 
under the PRA is similar to the position of an employee under 
a code. It has been held that employees who did not receive 
the wages prescribed by a code to which their employer was 
subject, might recover the difference between the amount 
which they were paid and the amount which was prescribed by 
the code even though the National Industrial Recovery Act 
makes no express provision for such suits.” 


28 DeVries v. Mid-West Walkathon Ass’n Inc. et al., Mun. Ct. Black 
Hawk Co., Iowa, No. 16281-A (1934); Tedford v. Taylor, J. P. Ct., 
Kansas City, Mo. (1934). 

2° Laney v. Milner Hotel Co., J. P. Ct., Grand Rapids, Mich. (1934); 
Laux v. Smith et al., Mun. Ct., Marion Co., Ind., No. 51647 (1934); and 
see Billig, Fridinger, and Herrick, The Workers Day in Court. 3 George 
Washington L. R. 657 (1934). 
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The President’s Reemployment Agreements differ from 
the codes which have, in general, superseded them. The Agree- 
ments are voluntary obligations assumed by the particular em- 
ployers who signed them and they contain practically no fair 
trade practice provisions to compensate the employer for the 
contracted labor concessions. Notwithstanding these facts, some 
2,300,000 separate Agreements, covering about 16,300,000 em- 
ployees, were negotiated.*° This general assent to the PRA 
enabled the Administration to effectively meet the problems 
arising out of the unavoidable delay in the completion of codes 
and to put immediately into operation on a national basis three 
of the fundamental principles of the NRA for social betterment, 
namely, the elimination of child labor, fixing of minimum 
wages, and setting maximum hours of labor. 


5° See n. 4, supra. 











Where to With Stare Decisis? 


F. R. AuMann* 


Today there is a spirit of change abroad in the land. It is 
present on every hand. Nowhere it is more apparent than in 
the legal field, where thoughts and work about law and its 
place in society have assumed a new vitality. Indeed some 
students of legal phenomenon believe it to be a period of major 
significance. Dean Pound has described it as one of the great 
periodic swings back to justice without law.’ Judge Joseph C. 
Hutcheson looks upon it as one of the greatest periods of re- 
vival for the judiciary and the law in several centuries. “We 
are now in fact,” he says, “in the bursting time of one of law’s 
long, slow but greatly glorious springs. I look for a great 
flowering.”” 

In the schools a movement has arisen, variously described, 
which puts emphasis on what courts do. Some speak of this 
movement as “a scientific approach to law”; others as “the 
skeptical movement,” or the “neo-realist” movement; while 
still others describe it as “the functional approach” which 
stresses the interest in, and valuation by, effects. The “objective 
method” and “fact-research” are looked upon as having an 
important place in this movement and interest in the actuality 
of what happens is emphasized, and distrust of formula is ex- 
pressed. Although the individuals who have taken part in this 
movement differ somewhat in point of view, in interest, and in 
emphasis, certain points of departure seem common to all.’ 

Karl Llewellyn believes any such common approach would 
involve: “(1) The conception of law in flux, of moving law, 
and of judicial creation of law; (2) the conception of law as a 


* Assistant Professor of Political Science, Ohio State University. 

1 “Tustice According to Law,” 13 Cor. L. Rev., 696 (1913). 

2 “Judging as Administration,” 7 American Law Scuoor ReEv., 1071 
(1934). 

% “Some Realism About Realism—Responding to Dean Pound,” 44 
Harv. L. Rev., 1222 (1931). 
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means to social ends and not an end in itself; so that any part 
needs constantly to be examined for its purpose, and for its 
effect and to be judged in the light of both and of their relation 
to each other; (3) the conception of society in flux, and a flux 
typically faster than the law, so that the probability is that any 
portion of law needs re-examination to determine how far it fits 
the society it purports to serve; (4) the temporary disregard- 
ing of the question of what the courts ought to do, while en- 
gaged in the study of what the courts are doing; (5) distrust 
of traditional legal rules and concepts insofar as they purport to 
describe what courts or people are actually doing; (6) distrust 
of the theory that prescriptive rule-formulations are the 
heavily operative factors in producing court decisions. This 
involves the tentative adoption of the theory of rationalization 
for the study of opinions; (7) the belief in the worthwhileness 
of grouping cases and legal situations into narrower categories 
than has been the practice in the past; (8) an insistence on 
evaluation of any part of the law in terms of its effects; (9) in- 
sistence on sustained and programmatic attack on the problems 
of law along any of these lines.” 

Accompanying this realistic movement in jurisprudence is 
a tendency to put a new emphasis on the réle and importance 
of the judge in orienting law to life.’ In this view, it is the duty 
of the judge to administer law, “not merely possessively, but 
dynamically and actively”; adapting the law to changing social 

*“Some Realism About Realism—Responding to Dean Pound,” 44 
Harv. L. Rev., 1222 (1931). 

5 “In such times judging is administration, and the actual and the ideal 
draw close in the law. When I say then, that there is nothing modern in what 
I am to say, this must be taken as true only in a restricted sense. Though the 
idea that judging is the administration of justice according to law is very old, 
there is, in the acute awareness of today of the need for, and the meaning of 
a functional approach in judging as in everything, a real modernism.” (Italics 


mine). “The Worm Turns,” 27 It. L. Rev. 357 (1932); Stone, “Some As- 
pects of the Problem of Law Simplification,” 23 Cox. L. Rev. 319 (1923); 


Wigmore’s inimitable critique on judges and their ways, 5 Wigmore, Evidence 
(second Ed. 1915), Preface to Supplement Index; Judge Joseph C. Hutche- 
son, Jr., “Judging as Administration,” 7 Amer. Law Scuoout REv. 1071 


(1934). 
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needs” so far as possible through the judicial process; and where 
the law is lacking anywhere and beyond the judicial power of 
repair, to co-operate with judicial councils and their agencies 
in getting change through other channels.’ 

Emphasis on a conscious recognition of the factor of social 
control in the judging process is greatly favored by the realists. 
It has some interesting sidelights.* It is in line with the prag- 
matic philosophy now so widely accepted.” 


® “Now it is commonplace to say that the functional approach of the 
judge to his work in administering justice is perhaps more important than the 
methodic; that in short a judge must in discharging the great office to which 
he is called, conceive his function in dynamic terms. Everywhere people are 
inquiring, what are you doing? in order to know why are you doing it. Every- 
where the predicate is being laid for more and better administration; prag- 
matic idealists, idealistic pragmatists, are abroad in the law. They want to 
know if what you are doing is working well. If not, why not scrap it. (“Func- 
tionalism means thinking of effort in terms of what it is intended to accomplish 
rather than what it is. This is where pure description fails. It sees a thing or 
an effort as it is going rather than as it ought to be or ought to go or to be 
or do the thing we want. This is the key to the new direction of effort; to 
look at intended results and to survey all the possible means for their accom- 
plishment regardless of the means which happen to be in use. For it may 
very likely be that present means have been arrived at in some haphazard and 
rule of thumb fashion rather than by an effort of genuine analysis.” Tugwell, 
The Industrial Discipline). Tt is almost as if there were a great wind blowing, 
throwing open the shutters of our minds, dashing down old signs pointing 
tabu there, and having opened the closed and dark places, already sweeping 
the dust and rubbish gathered there.” Judge Joseph C. Hutcheson, Jr., ibid., 

. 1071. 

4 *F. R. Aumann, “The Ohio Judicial Council] Embarks on a Survey of 
Justice,” 24 AMERICAN PoniticaL ScieNcE Rev. 416 (1930); F. R. Au- 
mann, “The Judicial Council Movement and Iowa,” 15 lowa L. Rev. 425 
(1930); F. R. Aumann, “The Ohio Judicial Council: Studies and Reports,” 
27 AMERICAN PoxiticaL SciENcE REv. 957 (1933). 

8 Walter W. Cook’s “Scientific Method and the Law,” 13 Am. Bar Ass. J. 
303 (1927); Herman Oliphant, “A Return to Stare Decisis,’ 14 Am. Bar 
Ass. J. 71 (1928). 

® “As a point of view, pragmatism may perhaps be best described as an 
effort to take fully to heart the lesson of evolution, first as it appeared in the 
work of Darwin, and then as a way of looking at all sorts of social phenomena. 
Darwin’s work was epoch-making in the history of thought, because it was the 
first scientific achievement, on a vast scale, along the lines of a purely empirical 
method such as English philosophy from the days of Francis Bacon had loved 
to emphasize, namely the ordering of a great mass of seemingly unrelated data 
without the clues of mathematics. But the results of evolution radically 
changed the pre-Darwinian picture of nature and of human thought. It sug- 
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In emphasizing the factor of control the realists do not deny 
that “purpose has always been an inescapable factor in deter- 
mining what shall be enforced as law” but stress the point that 
the adaptation of means to an end ought to be self-conscious and 
methodical, a recognized part of the jurists’ problem.”° 

Closely related to this tendency to give the judge an in- 
creased or reemphasized responsibility”* in the sphere of con- 


gested a process of endless change, without fixed ends, in which the course of 
change, could be plotted only for limited intervals and im terms of causal 
relations having a rather limited span. It swept away the whole apparatus of 
fixed categories of explanation such as the species of pre-Darwinian biology, 
and reduced the so-called self-evident and @ priori principles upon which both 
science and philosophy had been supposed to rest to the level of “provisional” 
rules. And if one asked “Provisional for What?”, a generation that had 
learned of Darwin could only answer, “Provisional for human action.” Thus 
it became natural to picture thought as a factor in behaviour, significant for 
what it effectively does in modifying the habitual adaptation of men to the 
conditions of their life. Thus philosophic pragmatism may be said to stand 
like a tripod upon the three supports of empiricism, evolution, and the instru- 
mentalism of thought in human behaviour. It accepts control as the end of 
knowledge and the test of its efficacy, and therefore makes purpose an inerad- 
icable part of all thinking.” Geo. H. Sabine, “The Pragmatic Approach to 
Politics,” 24 AMERICAN Po.iticaL SciENCE REv. 865 (1930). 

10 “The object of the law is to regulate conduct for some end, and the 
end sought is the only criterion by which to decide what similarities are essen- 
tial and what are not. The ruling consideration in making the choice ought 
to be the desirability of the practical results which will follow. Consequently, 
the jurist ought not to try to escape the consideration of ends and the means 
of obtaining them, but should make such matters consciously and overtly a part 
of his study of the law. As | understand Professors Cook and Oliphant, they 
mean to assert that some choice of public policy cannot practically be avoided 
by judges and students of the law. The objection is not that judges fail to 
do this, but that they do it confusedly, or ignorantly, and therefore without a 
full sense of responsibility for what they are doing. By setting up the fiction 
that cases themselves contain the principles for their own classification, they 
really become the victims of their own preconceptions. There is no system of 
formal legal logic by which cases can validly be decided, and the pretense that 
decisions are made in this way merely encourages clandestine ways of making 
them.” Geo. H. Sabine, “The Pragmatic Approach to Politics,” 24 AMERICAN 
Pouiticat SciENcE Rev. 865 (1930). 

11“Tust as when communities go religiously dead, and revivals sweep 
over them to make religion live again there, the religion when it comes is in 
spirit though not in form, the same old religion, so ever recurring these stir- 
rings in the law are not new; they are revivals, for the whole truth of the 
matter is that in method law is ever changing. The function of its admin- 
istrators to do justice is ever constant. What strictures and prevents the actual 
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scious renovation, or judicial legislation, or judicial restatement 
of the law, is a perceptible change of judicial attitude toward 
the function of precedent in our system. At the present time 
there are many indications that the doctrine of “stare decisis” 
is undergoing a marked decline in its influence and practical 
application in this country.” Authority for this statement may 
be found in many places.** We can turn to the utterances of the 


from growing ever toward the ideal in the law, is administrative lack. Because 
of this lack, form is taken for substance. Method becomes more important 
than function. Predictability, certainty and fixity of line, rule and precept in 
the law cease to be elements of, they become, law, transcending all other 
elements in it, standing for the time for justice itself. As the law crystallizes 
under this treatment, its ministers, the judges become administrators less and 
less, oracles, more and more. Then, in periods of change and revival, the 
administrator appears again. Greatly conscious of his function he tumbles 
down the pent house in which formalism has confined the law, and working 
sometimes with old straw, sometimes with new, sometimes without straw at 
all, he lifts the temples of the law higher toward the Heavens, where long 
enough housed, its administrators cease again to be administrators, become 
again diviners, patterers, soothsayers, lever shifters of legal slot machines.” 
Judge Joseph C. Hutcheson, Jr., idid., p. 1070. 

12 There does not seem to be such a trend in England. Justice Cardozo 
in comparing the position of the doctrine in this country and England said: 
“The House of Lords holds itself absolutely bound by its own prior decisions.” 
Gray, supra, Sec. 462; Salmond, “Jurisprudence,” p. 164, Sec. 64; Pound, 
“‘Juristic Science and the Law,” 31 Harv. L. Rev. 1053 (1918); London 
Street Tramways Co. v. London County Council, 1898, A. C. 375, 379. The 
United States Supreme Court and the highest court of the several states over- 
rule their own prior decisions when manifestly erroneous. Pollock, “First 
Book of Jurisprudence,” pp. 319, 320; Gray, “Judicial Precedents,” g Harv. 
L. Rev. 27, 400 (1895). Pollock in a paper entitled, “The Science of Case 
Law,” written more than fifty years ago, spoke of the freedom with which 
this was done, as suggesting that the law was nothing more than a matter of 
individual opinion. Essays in Jurisprudence and Ethics, p. 245. Since then 
the tendency has if anything increased.—Cardozo, “The Nature of the 
Judicial Process,” p. 158. Arthur L. Goodhart gives a very reasonable explana- 
tion as to why the doctrine of “Stare Decisis” is losing prestige in this country 
and not in England. “Case Law in England and America,” 15 CorNne.t L. 
Q. 189 (1930). 

13 “Tn such matters we can only speak of averages, of tendencies. And it 
is, | think, safe to say that in most American jurisdictions today a more rational 
theory as to the binding force of precedents generally obtains than that held 
by the British House of Lords, The very multiplication of authority tends to 
impair to some extent its force, especially where the decisions in various juris- 
dictions are inconsistent and conflicting. The better class of modern lawyers 
and judges have in part from the very copiouness of authority come to regard 
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courts; ‘* or we can turn to the pages of our leading legal publi- 
cations and find indications of this changing attitude toward 
stare decisis. Expressions from both Bench and Bar would leave 
one to believe that a modification of the doctrine,”° if not its 
complete abandonment, would find favor in many quarters.”® 

These expressions do not come from unimportant persons 
or places. Quite the contrary, they emanate from sources which 
call for attention and respect from the legal profession in gen- 
eral. Members of the United States Supreme Court,’’ the Su- 


precedent as their servant and not their master, as presumptive evidence of 
what the law is rather than as absolutely conclusive evidence.” —Orin McMur- 
ray, “Changing Conceptions of Law,” 3 Ca.ir. L. Rev. 441, 446 (1915). 

14In Washington v. Dawson and Co., 264 U. S. 21, 238, 44 Sup. Ct. 
302, 309, (1904) Mr. Justice Brandeis cites twelve instances in which the 
Supreme Court has reversed itself. 

15 Judge Cardozo says: “I think adherence to precedents should be the 
rule and not the exception. . . . But I am ready to concede that the rule of 
adherence to precedent, though it ought not to be abandoned, ought to be in 
some degree relaxed. . . . There should be greater readiness to abandon an 
untenable position when the rule to be discarded may not reasonably be sup- 
posed to have determined the conduct of the litigants and particularly when 
in its origin it was the product of institutions or conditions which have gained 
a new significance or development with the progress of the years.” —Benjamin 
Cardozo, THE Nature oF THE JupicIAL Process, (1921) pp. 149, 150, 
151. 
16 Professor Herman Oliphant takes a very advanced position in the mat- 
ter. “Not the judges’ opinions, but which way they decide cases will be the 
dominant subject-matter of any truly scientific study of law. This is the field 
of scholarly work worthy of best talents, for the work to be done is not the 
study of such things as the accumulated wisdom of men taught by immediate 
experiences in contemporary life,—the battered experiences of judges among 
brutal facts.’—‘“A Return to Stare Decisis” 14 A.B.A.J. 71, 159, (1928). 

17“The Circuit, Court of Appeals was obviously not bound to follow its 
prior decision. The rule of “stare decisis,” though one tending to consistency 
and uniformity of decision, is not a question entirely within the discretion of 
the court, which is called upon to consider a question once decided.”—NMr. 
Justice Lurton in Hertz v. Woodman, 218 U.S. 205, 212, 30 Sup. Ct. 621 
(1910). 

“Satisfied as we are that the legislation and the very great weight of 
judicial authority which have been developed in support of this modern rule, 
especially as applied to the competency of witnesses convicted of crime, pro- 
ceed upon a sound principle, we conclude that the dead hand of the common- 
law rule of 1789 should no longer be applied in such cases as we have here, 
and that the ruling of the lower courts on this first claim of error should be 
approved.”—Mr. Justice Clark in Rosen v. United States, 245 U. S. 465, 
471, 38 Sup. Ct. 148, 150, (1918). 
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preme Court of Kansas,’* the Supreme Court of Ohio," and the 
New York Court of Appeals” are included in the list of those 
persons who have expressed the view that the doctrine may and 
should be modified when circumstances require it. 

Members of the Bar and legal publicists who have expressed 
the opinion that the doctrine should be modified to a greater or 
lesser extent would make a distinguished company indeed. In- 
cluded in its membership is a group of eminent law school 
deans. Dean Roscoe Pound,” Dean Henry H. Wigmore,™ 
Dean Leon Green,” Dean Orin MacMurray,” and Associate 
Justice Harlan Stone of the United States Supreme Court,” 
formerly Dean of the Columbia Law School. All of these men 
have criticized the practice of following the principle of stare 
decisis too closely. Dean Wigmore has been particularly em- 
phatic in his criticism of the doctrine. 


18 “The doctrine of “stare decisis’ does not preclude a departure from 
precedent established by a series of decisions clearly erroneous, unless property 
complications have resulted, and a reversal would work a greater injury and 
injustice than would ensue by following the rule.”—Thurston v, Fritz, 91 
Kan. 625, 194. In this case the Supreme Court of Kansas departed from the 
common-law rule concerning dying declarations. 

19 “A decided case is worth as much as it weighs in reason and righteous- 
ness, and no more. It is not enough to say, ‘thus saith the court.’ It must 
prove its right to control in any given situation by the degree in which it sup- 
ports the right of a party violated and serves the cause of justice as to all parties 
concerned.”—Adams Express Co. v. Beckwith, (100 Ohio St. 348, 351, 352, 
126 N.E. 300, 301, 1919). In this case the court overruled a doctrine which 
had been the law of Ohio since 1825. 

20 “In fact, there has been no objection raised anywhere to the right of 
the wife to maintain the action for criminal conversation except the plea that 
the ancient law did not give it to her. Reverence for antiquity demands no 
such denial. Courts exist for the purpose of ameliorating the harshness of 
ancient laws inconsistent with modern progress when it can be done without 
interfering with vested rights.” Oppenheim v. Kridel, 236 N.Y. 156, 165, 
140 N.E. 227, 230, (1923). 

21 “T aw in Books and Law in Action,” (1904), 44 Am. L. Rev. 12, 20; 
“Mechanical Jurisprudence,” 8 Cor. L. Rev. 605, 614, (1908). “The 
Theory of Judicial Decision,” 36 Harv. L. Rev. 940-943 (1923). 

22 ProBLEMs OF Law, p. 79. (1920). 

28«The Duty Problem in Negligence Cases,” 28 Con. L. Rev. 1014, 
1036 (1928). 

4 “Changing Conceptions of Law,” 3 Cauir. L. Rev. 441, 446 (1915). 

25 “Some Aspects of the Problem of Law Simplification,” 23 Cox. L. Rev. 


319, 320 (1923). 
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A group of able jurists, including Justice Clarke,” Justice 
Lurton,” Justice Cardozo,” Justce Pound,” and Judge Von 
Moschzsker,*’ have advanced somewhat similar ideas, as have 
such distinguished lawyers as John W. Davis,” and Findlay L. 
Garrison.” An equally impressive list of legal scholars and 
publicists have taken a similar position. Included in this group 
are Arthur L. Goodhart,** Herman Oliphant,** and many 
others.” 

In other words, there is a considerable body of legal opinion 
in this country, emanating from respectable sources, which be- 
lieves that a noticeable modification of the doctrine of stare 
decisis is now taking place in our system. This relaxation of the 
ancient dogma is looked upon by this group as a necessary and 
wholesome tendency, one which should be encouraged to the 
degree that it becomes necessary to adapt our law to the living 
present.** Indeed there are some who would go so far as to 
predict a day when precedents, and especially the precedent of 


26 Rosen v. United States, 245 U.S. 465, 471, 38 Sup. Ct. 148, 150, 
(1918). 

27 Hertz v. Woodman, 218 U.S. 205, 212, 30 Sup. Ct. 621 (1910). 

*8 THe NATURE OF THE JUDICIAL PRocEss, (1921) 149-151. 

29 “Some Recent Phases of the Evolution of Case Law,” 31 YaLe L. J. 
361, 363 (1923). 

3° «Stare Decisis in Courts of Last Resort,” 37 Harv. L. REv. 409, 413 
(1924). 

31 “The Case for the Case Lawyer,” 3 Mass. L. J. 99, 102, (1916). 

82 “Blind Adherence to Precedence,” 51 Am. L. Rev. 251, 252, (1907). 

38 “Case Law in England and America,” 15 Corne.u L. Q. 186 (1930). 

34 A Return to Stare Decisis,” 14 A.B.A.J., 71, 159, (1928). 

35 John Young, “Law as an Expression of Ideals,” (1917) 27 Yave L. J. 
1, 29; Edward B. Whitney, “The Doctrine of Stare Decisis,’ (1904) 3 
Micu. L. Rev. 89, 94; Frederick G. McKean, “The Rule of Precedents,” 
(1927) U. or Pa. L. Rev. 481; Robert S. Hall, “Precedents and Courts,” 
(1917) 51 Am. L. Rev. 833; Thomas P. Hardman, “Stare Decisis and the 
Modern Trend,” (1926) 32 W. Va. L. Q. 165, 166; Clarence G. Skelton, 
“The Common Law System of Judicial Precedent Compared with Codifica- 
tion as a System of Jurisprudence,” (1918) 23 Dick. L. Rev. 37; Samuel B. 
Clarke, “What May Be Done to Enable the Courts to Allay the Present Dis- 
content With the Administration of Justice,” (1916) 50 Am. L. Rev. 161; 
C. E. Blydenbaugh, “Stare Decisis,” (1918) 86 Cenrra L, J. 388. 

36 F. R. Aumann, “judicial Law Making and Stare Decisis,” 21 Ky. L. J. 
156 (1933). 
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a single case, will no longer be considered a binding source of 
law which judges must accept under all circumstances.*’ 
Whether we go that far or not, the tendency to relax the force 
of precedent in our judicial process is bound to give the judge 
a larger rdle in determining what the law is which shall be 
applied.** The ultimate outcome of this trend is difficult to 
predict. In some quarters the belief is held that the final result 
will be a condition approximating the civil law.” 

There are several practical factors which might bring about 
such a result. For one thing, there is a growing demand for 
speedy settlement of cases. At the same time the volume of 
judicial business has continued to increase rapidly.“ With this 


37 “Precedents, and especially the precedent of a single case, will no 
longer be considered a binding source of law which judges must accept under 
all circumstances. Only if decided cases have created a practice upon which 
laymen have relied will the American courts fee] that they are bound to follow 
them. This, as I have attempted to show, is the doctrine of the civil law and 
directly contrary to that of the English law with its insistence upon the need 
for certainty. I therefore believe that, as concerns the fundamental doctrine 
of precedent, English and American law are at the parting of the ways.” 
Goodhart, Essays In JURISPRUDENCE AND THE Common Law, p. 74. 

38 Under the present system our judges have a difficult time in adjusting 
the law to the rapidly changing social and economic conditions of the country. 
“Where a rule has once been decided, even though wrongly, it is difficult or 
impossible to depart from it. I do not agree with those who think that flexi- 
bility is a characteristic of Case Law. The binding force of precedent is a 
fetter on the discretion of the judge; but for precedent he would have a 
much freer hand.”—Geldart, ELEMENTs oF EnGuisuH Law, p. 28. 

39 «Tt is, 1 think, therefore safe to say that the present American doctrine 
is strongly away from the strict English doctrine of ‘stare decisis.’ But is this 
merely a temporary step to be followed by the reaction which so frequently 
succeeds legal innovations, or is it likely to be accentuated in the future? I 
believe that the latter is the fact, and that in no distant time the American 
doctrine will approximate the civil law. This will be due in large part to five 
reasons: (a) the uncontrollable flood of American decisions, (b) the predom- 
inant position of constitutional questions in American law, (c) the American 
need for flexibility in legal development, (d) the method of teaching in the 
American law schools, and (e) the restatement of the law by the American 
Law Institute.’—Goodhart, Essays 1n JURISPRUDENCE AND THE CoMMON 
Law, p. 65. 

40 “A1] available figures show consistent and large growth in the amount 
of litigation.” See GENERAL TRENDs IN VoLUME oF Business, RECENT 
SociaL TRENDS IN THE Unirep States, Vol. 2, (1933) pp. 1450-1453. 
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increase has come an expansion of case law.** In bulk it has now 
become almost unmanageable.** Some method of control must 
be devised.** Although there is some evidence that the courts 
are trying to limit their written opinions, the problem remains 
unsolved.** One way to cut through this wilderness is to free 
the judge from the demands of stare decisis.” 

Whether any movement to modify the doctrine of stare 
decisis would extend to the point of civil law practice is not so 
clear. Whatever the final state of affairs may be, it would seem 
safe to say that our judges are likely to enjoy a period in which 
they will be given a much freer hand in determining the law, 
unfettered by precedent. In other words, it would seem that 
for a time at least, the scope of judicial law-making will be a 
wide one. 

Insofar as this tendency makes for flexibility in our regular 
judicial tribunals it would seem to be highly desirable. As Dean 
Pound,” Robert Jackson*’ and a multitude of others have 


41“Fach year about 350 volumes of reports are being published, which 
can be compared with the five or six volumes for all of England and Wales. 
As far back as 1902 the President of the American Bar Association, in his 
annual address to the Association, cited by Whitney, “The Doctrine of Stare 
Decisis,” 3 Micu. L. Rev. 90, 97 (1904), stated that the law reports of the 
past year contained 262,000 pages and estimated that a man by reading 100 
pages a day might go through them in eight years; by which time there would 
be new reports on hand sufficient to occupy him for 56 years more.’’ Goodhart, 
Essays IN JURISPRUDENCE AND THE Common Law, (1931) p. 65. 

42 “As to rulings of courts, it is estimated that in America alone there 
are a million and a half reported decisions available as judicial precedents; 
and the increase each year represents 170,000 printed pages.” Root, Elihu, 
Appress To AMERICAN Law InsTITUTE FOR THE STUDY oF Law, Circular, 
1929, No. 7, p. 10; Y. B. Smith, Epucation anp ResEarcH, New York 
State Bar Association Bulletin, 1930, pp. 189, 190. 

*° Recent Soca TRENDs 1N THE UniTep Srares, Vol. 2, (1933) p. 
1430; see also Cardozo, Toe Growrn or THE Law, 1924, p. 4. “Unless 
courts set some restraints on the length and number of published opinions, it 
is inevitable that our present system of making the law reports the chief 
repository of our unwritten law will break down of its own weight.” 

** For the percentage of cases where written opinions were reduced in 
U. S. Supreme Court and New York Court of Appeals see Rosbrook, “The 
Art of Judicial Reporting,” 10 Cornet L. Q. 103 (1925). 

*° Objections are encountered from those who cling to what Morris 
Cohen calls “the phonographic theory of the judicial function.” 

46 “Tustice According to Law,” 13 Cor. L. Rev. 696 (1913). 

#7 “An Organized American Bar,” 18 Am. Bar Ass. J. 384 (1932). 
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pointed out, the modern demand is for executive justice as 
oposed to judicial justice. The public wants speedy settlement, 
finality and freedom from procedural contention. Hence it 
ousts the regular courts and settles its problem through admin- 
istrative agencies unhampered by technical rules of evidence. 

The legalist on the other hand, has put great store by a 
traditional set of values, such as separation of powers in gov- 
ernment, the supremacy of an independent judiciary, proof of 
every allegation according to time tried rules of evidence, test- 
ing each witness by cross-examination, deliberation, jury-trial 
and appeal. The legalist cannot forget that the history of 
Anglo-Saxon political and legal institutions is the history of the 
battles for these rights, despite the delay, technicality, and 
expense which frequently accompany them. The conclusion is 
obvious. If judicial justice is to retain its prerogative it must be 
made more flexible. If relaxing the doctrine of stare decisis and 
enlarging the discretionary role of the judge assists in this pro- 
cess it should be so recognized and treated accordingly. 








Defamation via Radio 


James Emmet Royce* 


ScIENCE SEEMS TO HAVE a most embarrassing way of up- 
setting what have long been recognized as firmly established 
principles of law. 

Substantive rules, as old as English jurisprudence, find 
themselves unceremoniously jostled out of place by modern 
invention. The result is sleepless nights for hapless jurists, 
confusion for those who write and publish textbooks, brain-fag 
for the student and utter despair for those burdened with the 
duty of expounding in the classroom what is the law of the land. 

Take the airplane, for instance, and its debonair delight in 
winging its way wheresoever it pleases with all the freedom of 
an untamed bird. 

A generation or so ago the Scriptures themselves were not 
more certain than the proposition that the owner of the fee in 
land was its absolute master—“from the center of the earth to 
the zenith.” Every unwarranted intrusion, whether on the sur- 
face, above or below, was an actionable trespass. When balloons 
first began to wobble their way across-country, the law began 
to blink and wonder. Today the air is streaked with wings and 
loud with the drone of motors. Is every such trip a trespass? 
And do passengers share the tort with pilots? 

Imagine the confusion of Lord Coke if some blithe young 
barrister had questioned him as to the application of the Rule 
in Shelley’s Case to navigation of the “stratosphere”! 

Then came phonograph and crystal-set and silver screen, 
and the first thing they bumped into was the law of copyrights, 
which has so complicated the matter of multiple reproduction 
that one wonders whenever he turns a dial whether he is laying 
himself liable to action. 

And now long-crystallized conceptions of the law of defa- 


* Dean of the Department of Law, Gonzaga University, Spokane, Wash. 
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mation seem headed for the discard because of scientific prog- 
ress. 

It was bad enough when the introduction of stenography 
and typing raised the question whether the dictater made a pub- 
lication to the amanuensis who set down pothooks in her note- 
book and pounded them out on her keyboard or whether a 
privilege existed between the secretary and her employer. 

And now we have the question as to how shall be classified 
the utterances of one who wounds the feelings of his fellow man 
by what he speaks into the omnipresent microphone. 

Is it libel, or is it slander? 

Shall it be visited with the strict responsibility of him who 
writes awry in his widely-circulated newspaper for all the world 
to see, or may it escape with the comparatively meager penalty 
of him who gossips in the corner grocery store? 

With this problem the courts are being called upon to 
wrack their brains, and over it none-too-profound state legisla- 
tures are mulling. 

We shall not attempt anything like an exhaustive exam- 
ination of cases on the point. Neither shall we tackle more than 
a suggestion of the states which have legislated on the question. 
This is no profound legal treatise. If it but suggests a train of 
thought, it will have served its purpose. 

Let us first take a quick look at the historic background of 
the matter, with a definition or two, perhaps. 

The prevailing mode of considering the wrong or defama- 
tion is, we assume, to view it as a single tort, which may be 
committed by two different means. It is an injury to the repu- 
tation of another, caused by two different instrumentalities. 
When one of these instruments is used, the injury is presumed 
to be greater and the penalty is more severe. It is as if we 
said that an injury to the body may be caused either by gunshot 
or by sticks and stones. One naturally concludes a distinction 
in the degree of harm and the consequent legal liability be- 
tween them. 





¥ 
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The two means by which one’s character may be defamed 
and his reputation injured we call respectively libel and slander. 

Just how to draw the line between them has caused a bit of 
bother. Some authorities have approached the problem subjec- 
tively, others objectively. The subjectivists have attempted to 
enumerate the various means by which defamatory matter could 
be communicated—by speaking, by singing, by playing, a mel- 
ody, by whistling a tune, in the case of slander; by writing, by 
printing, by caricature, by hanging in efhigy, in the case of libel. 
The very effort to enumerate has created its own difficulty, for, 
no sooner did one feel that his list was complete, than somebody 
would suggest still another means. 

The objectivists, on the other hand, have selected the senses 
of the recipient, upon which the publication was registered. If 
it reached the hearing, it was slander; if the sense of sight, it 
was libel. 

Which was all very well, we might digress to observe, until 
along came the talking movie, which registered upon both 
senses in the same fell swoop. 

The importance of being able to determine in which class a 
particular utterance falls is, of course, obvious ot the most casual 
student of the subject. Primarily it has to do with the differ- 
ence between those publications which are actionable per se if 
uttered so as to constitute slander—and thus relieve the plain- 
tiff of the necessity of proving he has been pecuniarily damaged 
—and those which are so actionable as libel. 

The “per se” list in libel being most comfortingly broader 
than in slander, it is, of course, tremendously to the advantage 
of the aggrieved in a large number of cases to have his troubles 
recognized in the former class. 

The reasons for the differences are also in the A-B-C of 
every Freshman. They are three: 

First, libelous utterances (in the simplest classification, those 
reduced to “black and white”) are presumed to be the result of 
greater deliberation, and hence of greater malice; 
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Second, they are supposed to reach a larger number of 
people who might thus hold the plaintiff in disesteem, and, 

Third, they are credited with greater permanency, and thus 
a more lasting hurt. 

Judged by these standards—as old as the Common Law— 
shall we then say that defamatory utterances over the ether are 
libel, or are they slander? 

At least two courts, and a number of legislatures—although 
perhaps without giving too much thought to the measuring 
sticks we have just set down—have deliberately put them in 
the former class. 

We suggest a glance at two decisions. The first is Sorensen 
v. Wood, 123 Neb. 348, 243 N.W. 82 (1932), and the other 
is Miles v. Wasmer, 172 Wash. 466, 20 Pac. (2nd) 847 
(1933). Both of these decisions—the second ostensibly dodg- 
ing the difficulty yet adopting the conclusions of the first, explic- 
itly declare that defamation via radio is libel. 

We have not the means to accumulate the statutory declara- 
tions on the subject, but we do know that the state legislature 
of Washington, in the current year, formally enacted the opin- 
ion of the Miles case into law. 

The pleasant thing about inditing a purely personal treat- 
ise like the present is the utter freedom one feels in disagreeing 
completely with the crowned heads of both Appellate Courts 
and Houses of Assembly. 

And so we enthusiastically proceed to weigh the opinions 
cited above in the light of the standards hereinbefore enum- 
erated. 

Judged first, if you please, by the standard of antecedent 
deliberation, what right has anyone to conclusively presume 
that an utterance through a microphone has been set down and 
pondered over more than one spoken without the intervention 
of that pesky little device? True, most radio speeches are 
delivered from prepared manuscript—although one may, as, 
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let us say, the volatile but highly entertaining Huey, lay the 
manuscript aside at any time in favor of the dynamic inspira- 
tions of the moment. But so also (worse luck!) are most of the 
other speeches one must listen to these days, painfully watching 
the orator turn his pages one by one and hoping against hope 
that he will skip a couple. 

Secondly, does the fact that one’s words go trippingly out 
upon the ether from the spiderlike web of a broadcasting station 
necessarily infer the existence of a large and eager audience sit- 
ting breathless to drink them in? A thousand times no! Not 
while turning a dial is no more laborious than brushing off an 
unwelcome fly. What a blow to one’s pride it might be if he 
could only know the number of switches that go “snap” almost 
before he has gotten any further than “Dear Friends of the 
Radio Audience.” Rather than presuming wide reception for 
political emissions from every little one-horse radio station, 
why not give the benefit of the doubt, if any, to the audience of 
a thousand—or five, ten, or a hundred thousand—wedged into 
an amphitheater whence it is none too easy to extricate oneself 
in the event that the speech being made is not to one’s liking? 

And, as for the best of permanency, surely there is no more 
in the case of radio speeches than of any other kind. Even less 
—if we may take the word of scientists who say that ether 
waves travel so much faster than sound waves that a radio pro- 
gram gets to the receiving set (and is heard and most likely 
forgotten) before it reaches persons actually in the room where 
it is broadcast. 

By what logic, or what authoirty (historically legal or oth- 
erwise ) are we then to say that radio talks are libel and un-radio 
talks are not? If the distinction will not stand the test of norms 
eight centuries old, what basis is there for it? In all fairness, 
we should be supplied with some new standards before the old 
ones are so ruthlessly snatched from us. 

Courts or no courts, therefore—legislatures or no legisla- 
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tures—we unblushingly proclaim our continued opinion that 
defamation on the ether differs no whit from that without it. 
But, just in closing, may we have the boldness to ask our 
friends of bench and legislative hall to solve one problem: 
How would you wish us to classify a defamatory utterance 
delivered to a present audience in a public hall and simultane- 
ously broadcast over Station XYZ? 
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New Appellate Procedure in Ohio 


Sivas A. Harris* 


The new appellate procedure will become effective January 
1, 1936. This new law is the culmination of four years of work 
on the part of the Judicial Council and the State Bar Associa- 
tion. A committee was originally set up by the Judicial Council 
which worked in conjunction with a committee of the State Bar 
Association. These committees presented to the bar association 
three years ago a proposed draft of a bill to revise appellate 
procedure in Ohio. This matter was considered at several re- 
gional meetings of the bar association and finally was put into 
shape for legislative action. 

The main feature of the bill is to abolish the error proceed- 
ing as it now exists, and to permit the commencement of all 
appellate proceedings by notice of appeal. All appellate pro- 
ceedings will be designated appeals and the title of the case will 
remain the same as in the court of origin. 

The constitution provides for the trial of chancery cases and 
therefore the method of appellate hearing for chancery cases is 
beyond legislative control. The two different types of hearings 
are designated as appeals on questions of law and appeals oii 
questions of law and fact or on questions of fact. If the appeal 
is upon questions of law the case is heard upon errors assigned, 
if the appeal is upon questions of law and fact the case is retried 
upon the facts. 

A retrial upon the facts is permitted in cases as provided by 
law. There is no provision for hearing by appeal on the facts 


* Professor of Law, Ohio State University—chairman of the committee 
which prepared the original draft of the act. 
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by the Supreme Court, and the only such provision involving 
the court of appeals is in the constitution relating to chancery 
cases. There are several provisions for appeal upon the facts 
in the common pleas court from various boards or tribunals and 
as these provisions are changed from time to time the changes 
will fit into the new system. 

The notice of appeal is a simple statement of the intention 
to appeal which is filed in the common pleas court twenty days 
after judgment unless otherwise provided by law. It is only 
necessary to state the judgment appealed from and whether the 
appeal is upon question of law or upon questions of fact. 

If a litigant asks for a hearing on the facts and he is not 
entitled to such a hearing, the appeal will not be dismissed but 
the case will be set down for a hearing on questions of law. 

With the abandonment of the petition in error, the formal- 
ity of an early assignment of errors is avoided. It is provided 
that errors may be assigned in the appellant’s brief as that is 
the first time at which the lawyer knows for sure the points he 
will rely upon. The new rule will not materially affect the 
practice as at present the court only hears the errors assigned in 
the brief. However, the unnecessary bother of the assignment 
of errors by petition in error is avoided. 

Another incident of the error proceeding is the summons 
in error. It hardly seems necessary to give new notice when 
the proceeding is a continuation of the original suit and the new 
step is taken only a few days after the judgment is entered. The 
new proceeding does not require service of the notice of appeal. 

The transcript of record and papers are to be filed in the 
appellate court by the clerk rather than by the attorney. The 
attorney must file a praecipe and deposit the fee for the tran- 
script but the remaining acts are to be performed by the clerk 
of the court. If the record is not filed in time it will be the duty 
of the court to see that the clerk gets the record completed. 

If the party filing the notice of appeal does nothing about 
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ordering out a transcript, how can the appellee protect his 
rights? The courts may provide by rule that the appellant may 
dismiss the proceedings by filing a dismissal in the common 
pleas court of appeals. If the dismissal is not voluntary, the 
act provides that the appellee may apply to the court to have 
the case docketed. The court of appeals could then order a 
dismissal for want of prosecution and assess an attorney’s fee, 
not to exceed $25.00. 

The statutes concerning penalties heretofore have been dead 
letters. There has not been a penalty imposed for almost fifty 
years. One reason is that the penalty is in most cases a specific 
amount and too severe. The new act lessens the amount of the 
penalty and adds the power to assess a penalty upon dismissal 
for want of prosecution. A few small penalties may prevent the 
litigants from starting the appeal without serious intention of 
perfecting it. 

The bond provisions on appeal are not materially changed. 
A litigant can appeal on questions of law without bond but one 
cannot appeal on the facts without filing bond with the notice 
of appeal. The appeal upon questions of law may stay the exe- 
cution if a supersedeas bond is filed. This bond in law cases may 
be filed at any time and in the amount fixed by the trial or 
appellate court. Thus, the old provision that the bond be in 
double the amount of judgment is wiped out. 

Provision is made for filing the supersedeas bond with the 
recorder if the surety is an individual and the bond will then 
become a lien upon the real estate of the surety in the county. 
That lien shall continue until discharged by satisfaction of judg- 
ment or by special order of the court. 

Summary judgment may be entered against the sureties on 
the supersedeas bonds upon the affirmance of the judgment upon 
appeal. This will avoid unnecessary delay in the satisfaction of 
the appeal after the court has ruled thereon. This delay is 
sometimes due to a dispute between the judgment debtor and 
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the surety. The judgment creditor is not interested in that 
dispute and should not be made to suffer thereby. For this 
reason the court is given power to protect the judgment creditor 
by entering judgment immediately. 

A substantial change in the practice is made by the abolish- 
ment of the exception. A ruling by a court can be challenged 
on appeal if the matter had been presented by motion or objec- 
tion without the necessity of an exception. The exception at the 
present time can have no useful purpose. It originally was used 
to obtain a record of the particular ruling of the court. Other- 
wise no record would be made of the proceedings. When the 
exceptions was taken the trial stopped and the court made up 
the statement of the record. These bits of record were gathered 
together at the end of the trial and became the bill of exceptions. 
This procedure is no longer necessary when the proceedings are 
taken down by an official court reporter. 

It is somewhat of an anachronism.to speak of a bill of ex- 
ceptions when exceptions are no longer taken. For some time 
now the term “bill of exceptions” has lost its original meaning 
and is used to refer to a complete transcript of the testimony. 
In some states the term “transcript of testimony” is introduced. 
But that seems only to add to the confusion, as the lawyers 
continue to use the term “bill of exceptions” with which they 
are familiar. 

The bill of exceptions must still be filed within the forty 
days from the order overruling the motion for new trial except 
in two cases. (1) When the appellant appeals on questions of 
fact but the court decides that the litigant is not entitled to a 
hearing on the facts but sets the case down for a hearing on 
questions of law and the party has not prepared a bill of excep- 
tions, then the court may allow additional time not exceeding 
thirty days to prepare the bill of exceptions. (2) When the 
Supreme Court allows a motion to certify in a case which has 
been tried on the facts in the court of appeals, the party shall 
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have twenty days from the allowance of the motion to certify 
to file the bill of exceptions. 

The important changes in the new procedure which have 
been enumerated above can be itemized as follows: 

1. Petition in error is abolished. 

2. All appellate proceedings are called appeals. 

3. Style of case is not changed. 

4. Type of hearing on appeal shall be designated as “appeal 
on questions of law” or “appeal on questions of law and fact.” 

5. Appeal is instituted by filing notice of appeal which shall 
designate the order or judgment appealed from and whether 
the appeal is upon the law or the facts. 

6. No step subsequent to the perfection of the appeal shall 
be jurisdictional. 

7. The transcript of record shall be filed by the clerk in- 
stead of by the attorney. 

8. Notice of appeal shall be filed within 20 days and the 
transcript within 10 days. The latter time is not jurisdictional. 

9. The assignment of errors need not be made in the notice 
of appeal but need only appear in the appellant’s brief. 

10. Service of notice of appeal is not necessary. 

11. Appeals on facts are allowed in the court of appeals 
only by the constitution. Appeals on the facts in the common 
pleas court from inferior courts or from administrative boards 
may be allowed by law. If not so expressly allowed, the appeal 
would be limited to questions of law. 

12. Appeals on questions of law may be taken without bond, 
but appeals on questions of fact can be taken only if the judg- 
ment has been superseded by a bond filed with the notice of 
appeal. 

13. Supersedeas bonds filed with individual sureties may 
be made liens upon property of the surety if the bond is filed 
with the recorder. 

14. Summary judgment may be entered against the surety 
upon affirmance of the judgment. 
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15. Exceptions are abolished. 

16. Time for filing bill of exceptions is extended in two 
cases. 

17. Bill of exceptions not necessary when case is tried on 
agreed statement of facts. 

18. The signature of the trial judge on the bill of excep- 
tions may be dispensed with in some cases. 

19. The act shall not apply to appeals on questions of fact 
from probate courts and from justice courts. 

20. The new procedure will go into effect January 1, 1936, 
and apply to all proceedings where the order or judgment ap- 
pealed from is rendered after that date. 

These changes are more of form than of substance. But the 
objection to the present procedure is the over-emphasis upon 
merely formal requirements. The most substantial changes 
relate to the removal of many jurisdictional requirements. The 
appellate courts wil therefore have more opportunity to pass 
upon the merits of the controversy rather than being obliged to 
terminate the cause on some procedural ground. 








Economic and Legal Aspects 
of the Sales Tax 


Carton S. DarcuscH* 


The economic depression has caused the states to turn to 
new sources of revenue, such as the sales tax. The federal gov- 
ernment has for many years levied in various forms selective 
sales taxes, the principal one at the present time being the 
processing tax on various commodities. The sales tax system 
is widely in vogue in Europe, particularly in Germany and 
France. Over half of the American states now impose the sales 
tax in one of its varied forms. In Canada, a sales tax has been 
in force since 1920. In the Dominion it has been found that the 
sales tax has operated with satisfactory results. The following 
quotation, taken from the testimony of George W. Jones, De- 
partment of National Revenue, Canada, was given before the 
United States House of Representatives in 1932: 

No government would have continued such a form of taxation for 
a period of 11 years if it had been found to affect business adversely. 
As against any objections that have been offered by individual manufac- 
turers, the Retail Merchants’ Association of Canada, a national organi- 


zation, has placed itself on record as being heartily in favor of the 
rentention of the sales tax. 


There are four types of taxes more or less commonly de- 
scribed as sales taxes. 

1. The general sales tax, which applies to all sales whether 
involving the production of raw material, manufacturing, 
wholesaling or retailing. This type is in force in France. 

2. A retail sales tax such as the Ohio type, which attempts 
to lay a tax upon the ultimate sale or sale for consumption. 

3. The gross receipts tax which is levied not upon the sale 
but upon the receipt of money by the taxpayer and depends 


* Vice-Chairman, the Tax Commission of Ohio. 
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largely upon the definition for its operative scope, such as that 
in force in West Virginia. 

4. The gross income tax. This tax usually applies to the 
gross income of all taxpayers such as that received from services 
and other types of income, as well as that derived from sales 
of tangible personal property. A good example of this type 
may be found in Indiana. 

The taxes imposed by the European nations are turnover 
taxes, which tend to produce pyramiding in their application. 
The retail sales tax law in force in Ohio is so drawn that the 
tax applies only upon sales to the ultimate consumer and has no 
application to those commodities which might be consumed by 
a manufacturer or fabricator in the process of production. In a 
general sales tax as distinguished from the retail sales tax, the 
problem of pyramiding is presented, which causes the product 
finally sold and taxed to have included in it many items which 
have been previously subject to the. general sales tax. For 
example, in a sale to a customer of a suit of clothes, under a 
general sales tax there would be a tax upon the sale of raw 
materials, a tax upon the sale of the yard goods to the manu- 
facturer and a tax upon the sale of the finished suit by the 
manufacturer to the retailer and again a tax upon the sale of the 
suit by the retailer to the consumer. The pyramiding of the 
tax in the case of a gross sales tax is such that upon various 
commodities such as clothing, fabrics, tires, and sugar, a tax of 
I per cent becomes pyramided into a tax of about 2.75 per cent. 
This pyramiding problem is practically eliminated in the case of 
a retail or consumer’s sales tax such as that in force in Ohio, 
as there is but one tax when the commodity is sold in its finished 
form and not a series of taxes buried in the price of the com- 
modity, as well as the final sales tax. 

The general theory of sales taxation has been sustained in 
Miles v. Department of Treas., 193 N.E., 855 (Ind. 1935), 
involving the Indiana Gross Income Tax, and in Boyer Camp- 
bell Company v. Fry, State Circuit Court, County of Wayne, 
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involving the Michigan Retail Sales Tax, although the Supreme 
Court of the United States on March 11, 1935, in the case of 
Stewart Drygoods v. Lewis, 55 Sup. Ct. 525, 79 Law Edition 
539 (1935), held Kentucky’s progressive gross receipts tax law 
unconstitutional. Most of the decisions dealing with the ques- 
tion of sales taxation have involved technical questions of statu- 
tory interpretation. 

Generally sales tax laws have contained various types of 
exemption such as to farmers, manufacturers, refiners, proces- 
sors, etc. These exemptions have caused much administrative 
confusion. In New York the exemption of human foods caused 
more administrative trouble than all the other details of the 
law put together. In Ohio, the definition of “retail sale,” while 
comprising but a few lines of the act, has caused the sales tax 
section more concern in interpretation than other provisions of 
the sales tax law. The principal question arises on the inter- 
pretation of the commission that sales to manufacturers, re- 
tailers, processors, refiners, and utilities to be exempt must be 
directly used in that particular process. For example, a truck 
used between two units of a factory in hauling unfinished parts 
would be directly used in the process of manufacturing, whereas 
a truck used for delivery by the same concern would not be 
directly used in the process. Likewise, in the case of a retail 
merchant, an advertising display is construed not to be directly 
used, but a showcase is held to be directly used and exempt. 
These very brief examples merely cite the administrative dif- 
ficulties which arise in administering a general type of sales 
tax law. 

In Ohio we have 210,000 vendors who constitute merchants 
under the definition of vendor, and for the purpose of admin- 
istering the !aw we have created seventeen sales tax districts 
within the state. It is expected that we will collect in a full 
year, $60,000,000 to be divided $6,000,000 for old age pen- 
sions, $10,000,000 for poor relief, and the remainder, after 
deductions for administration, to be distributed sixty per cent 
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to schools and forty per cent to local governments. It should 
be observed that the state gets no part of the sales tax, except 
to meet the costs of administration, old age pensions, and poor 
relief and that the residue is entirely for schools and local 
government. 

The Ohio sales tax is expressed in cents rather than percent- 
age. No tax is levied if the price is less than 8c; 1c if the price 
is 8c to 40c; 2c where the price is 41c¢ to 70c; and 3c where the 
price is 71c to $1.00, with a tax at the rate of three cents for 
each full dollar thereafter. The Ohio tax is unique to the 
extent of being expressed in cents rather than percentage. In 
most states, by merchants’ agreement, the tax is collected in 
brackets because obviously all the variations of the tax are not 
expressed by coinage. In the states observing the bracket sys- 
tem of collection by agreement, however, the state does not 
receive the pennies collected by the merchant but only that 
percentage of the merchants’s receipts which the law requires 
him to pay the state. In Ohio the taxpayer is assured that every 
cent he pays the merchants has been in turn paid the state 
through the medium of our prepaid sales tax receipt. Further- 
more, the merchant is expressly prohibited from absorbing the 
tax in any way and is liable for a misdemeanor in the event he 
tries to absorb. 

Without question the complications of interstate commerce 
cause the sales tax states considerable trouble. The existence of 
prohibitions on taxing interstate commerce causes Ohio con- 
sumers, especially in large volume purchasing, to go outside the 
state and buy commodities in interstate commerce for the pur- 
pose of avoiding the Ohio sales tax. At the present time the 
Association of States which is vitally interested in securing uni- 
formity of taxation, is attempting to have Congress pass a bill 
which will permit the states in a nondiscriminatory way to tax 
under sales tax laws property moving in interstate commerce. 
There seems to be a fair chance for the enactment of this kind 
of a measure. If it should be enacted it will remove the greatest 
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outstanding objection to sales taxation as a permanent basis of 
revenue. 

The general objection to the sales tax at least as voiced 
by Haig & Shoup in their outstanding work on sales taxation, 
has been that most sales tax laws tend to require absorption of 
the sales tax by the merchant, particularly in borderline com- 
munities and in the case of small merchants. The general ex- 
perience seems to have been that chains and large merchants 
have less trouble in passing the tax on to the consumer. From 
the merchant’s standpoint, the present Ohio law in all proba- 
bility requires more completely than any other law now in 
force the passing on to the consumer of the sales tax. 

One of the principal objections to sales taxation from the 
standpoint of the economist is that it tends to fall regressively 
upon the taxpayer of small income. This objection can not 
validly be denied. It must be conceded generally that a per- 
manent fiscal system based upon a sales tax must necessarily 
include in its general scheme an adequate income tax for the 
purpose of balancing the burden of taxation. 

The sales tax was enacted in Ohio because we were in dire 
need of large amounts of revenue and there was no other way 
to immediately secure to the state sufficient revenues. Most 
taxes are not productive for a year or more after the time they 
were enacted. The sales tax, because of its immediate collection 
features, provides immediate revenues. 

It must be remembered that we are today paying in relation 
to the national income, approximately twice the national, state, 
and local taxes that we paid in 1929. We have distinctly a 
maximum requirement for governmental purposes because of 
abnormal expenditures with a minimum ability to pay taxes, 
which more than any other factor accounts for the myriad of 


new taxes. 

Practically all the states have relied upon real estate as the 
backbone of the fiscal system. The real estate tax and the in- 
come tax have definitely broken down during the economic 
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depression, although it may be said that the real estate tax has 
not suffered quite as much as the income tax. The general 
tendency, in addition to this condition, has been to divert from 
real estate some of the burden of taxation. This has been 
brought about by constitutional limitations which prohibit the 
levying of taxes upon real estate beyond the limitation fixed, 
except under certain express exceptions. 

The field of sales taxation is not new in this state in any 
sense. In 1925 Ohio enacted its first two-cent gasoline tax law 
and has made additions to that act so that a very substantial 
portion of all road expenditures now come from that selective 
sales tax. Ohio has, in addition, levied selective sales taxes on 
beer, liquor, cosmetics, malt, cigarettes, admissions, and soft 
drinks. 

The federal government at the present time imposes a tax 
in some form on virtually every commodity which the human 
being consumes. The most vicious of these is the processing tax 
which is buried in the price paid by the consumer and conse- 
quently multiplied very substantially when paid by the con- 
sumer. ; 

Ohio needs a permanent tax program looking into the fu- 
ture. It must not be erected upon a crack-pot premise of raising 
one’s self by his own boot straps. The problem of taxation, in 
view of the fact that taxes consume such enormous proportions 
of the nation’s income, presents a laboratory problem which 
should be carefully considered and assayed from all of its angles 
and from all possible viewpoints, with the ultimate purpose of 
providing an equitable and complete tax structure which will 
cast upon all our people their just share of the cost of support- 
ing government. There is definite need for simplification of 
the taxing system and separation of the fields of state and fed- 
eral taxation. After all, a popular tax program is not a good 
tax program, because it only taxes the other fellow. 








The Ohio Mechanics’ Lien Law 


RoBert B. GosLinE 


The Ohio Mechanics’ Lien Law (General Code, Sec. 8308 
to 8380) has been the object of a great deal of criticism. In 
most cases, the criticism has been based on the fact that owners 
have occasionally had to pay double for the construction work 
done under contract with them. With only that fact before us, 
it might appear that all the statute has done is place an unjusti- 
fiable burden on those who build new homes or other structures. 
However, we must consider the situation as a whole to see 
whether such losses are necessary or whether, even if they are, 
the advantages of this legislation outweigh the disadvantages. 

The underlying purposes of the Lien Law, which must be 
kept in mind while considering it, are (1) to protect the prin- 
cipal contractors from loss in cases of default in payment by the 
owner and (2) to protect the subcontractors, laborers, and ma- 
terialmen in case of default by the principal contractor. 

A definition of a lien is the first step toward understanding 
the Lien Law. A lien is a qualified right existing in favor of a 
creditor in the property of his debtor. This, in effect, makes 
the creditor (lienor) a part owner of the property. The lienor 
is given a right against the property in addition to any right 
he may have against the person owning the property. Even 
without statute, the English Common Law provided for liens 
in the case of ,personal property. For example, a person who 
repaired a wagon was granted a right in the wagon to secure the 
payment of the cost of the repairs. This right continued as long 
as he retained possession of the wagon. The English Common 
Law granted no such security to the workmen who improved 
real property or contributed to building structures on it. The 
only security that mechanics (including anyone from contractors 
to laborers) had was the personal credit of the person with 
whom they had contracted. Whenever needed, this was usually 
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inadequate. It took legislative action to procure for mechanics 
the advantages of a lien on the real property to secure the pay- 
ment of their wages due. Lumber Co v. Kent, 124 Ohio St. 
20, 176 N.E. 662, 9 O. Abs. 133 (1931). 

The first mechanics’ lien statute was enacted in Maryland 
in 1791. It is said that this law was passed pursuant to a sug- 
gestion made by James Madison, Thomas Jefferson, and others 
that it would encourage master builders to contract for the 
erection of houses (in the then new national capital) if they 
were granted the payment of their just claims. Park v. Heater 
Co., 20 N.P. (N.S.) 150, 28 O. Dec. (N.P.) 141 (1917). It 
seems that, directly or indirectly, all mechanics’ lien laws have 
grown out of this suggestion. 

The purpose of these laws has been stated in different ways, 
but it might be most nearly accurate to say that because the 
contractors, laborers, and materialmen have improved or cre- 
ated the property on which they have worked or to which they 
have supplied materials, they have a right to be paid out of the 
land and the building on it. Bullock v. Horn, 44 Ohio St. 420, 
7 N.E. 737 (1886). 

Ohio passed its first Mechanics’ Lien Law in 1823, but it 
was operative only in Cincinnati. More counties were brought 
within the operation of the law in 1833, 1840, and 1843. 
Demann, Ohio Mechanics Lien Law (1929) pp. 29-31. Until 
1894, liens were granted only to those who had a contract di- 
rectly with the owner of the property, but the Act of 1894 (91 
Ohio Laws 135) extended liens to laborers, materialmen, and 
subcontractors. The state supreme court held this act uncon- 
stitutional as an interference with a citizens freedom of contract. 
Palmer 8 Thompson v. Tingle, 55 Ohio St. 423, 45 N.E. 
313 (1896). The federal court disregarded this decision and 
held that the act did not violate the federal constitution, Hotel 
Co. v. Jones, 193 U.S. 532, 140 F.D. 337 (1904), but this did 
not change the fact that such liens (those granted to persons 
not having a contract directly with the owner) were unenforce- 
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able in the state courts. However, since the amendments to the 
Ohio Constitution in 1912, there can be no question as to the 
constitutionality of the statute. Lumber Co. v. Paper Co., 26 
O.C.C. (N.S.) 413, 5 Ohio App. 253 (1916). Section 33 of 
Article II expressly gives the legislature power to pass laws 
providing for mechanics’ liens. The legislature passed such laws 
in 1913 and 1915. 103 Ohio Laws 369 and 106 Ohio Laws 
522; General Code Sec. 8308 to 8380. 

A law is effective only as the courts interpret it. The statute 
itself provides that it shall be liberally construed, for it is a 
remedial measure. General Code Sec. 8323-8. However, there 
is a doctrine that laws in derogation of the Common Law, as 
this is, shall be strictly construed. The courts solve this prob- 
lem by saying that they will construe the statute strictly in 
determining the existence of a lien, insisting on strict compli- 
ance with the requirements, but that they will construe it liber- 
ally in enforcing a lien once it is established. In re Kinane, 14 
O.L.R. 531, 62 Bull. 37 (1916). 

Liens are provided for contractors, subcontractors, laborers, 
and materialmen. Sec. 8309 provides that persons doing any 
work in connection with a coal mine may acquire a lien on the 
mine. Section 8310 is the principal section of the statute. In 
states that anyone who, by virtue of a contract, express or im- 
plied, furnishes labor, materials, machinery, or fuel for con- 
structing any structure, drilling oil wells, or draining land shall 
have a lien on the material furnished and the property im- 
proved. The next section, 8311, gives to those constructing 
roads, sidewalks, or ditches a lien on the property improved or 
on the abutting property. These provisions are stated so defi- 
nitely in the statute that the courts have little leeway for inter- 
preting them. Section 8323-9 defines the classifications of 
lienors more specificially. The only distinction which is not 
obvious from the terms is that between materialmen and sub- 
contractors. A person who furnishes both materials and labor is 
a subcontractor and not a materialman. This is important, for 
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the requirements for perfecting a subcontractor’s lien are some- 
what different from those for a materialman’s. 

A lien may attach to any interest that the person contracting 
for the building may have in the land or may subsequently 
acquire. General Code Sec. 8310; Golmer v. Bede, 11 Ohio 
App. 137, 31 O.C.A. 56 (1919). This means that even if the 
contracting party is only a part owner of the land, a lessee of 
the property, or merely holding under a contract of sale, the 
lienor may acquire a right to a share of such interest. That the 
contracting party has no title to the land or has lost what he did 
have does not prevent a lien from attaching to the building, 
for the lien attaches not only to the land but to the structure 
and the material furnished. In case land is held under a con- 
tract of sale, the lien will attach only to the interest of the 
vendee, and the interest of the vendor will be preferred to the 
mechanics’ liens. General Code Sec. 8317. 

In order that the furnishing of labor and materials may 
form a basis for a lien, it must be done under a contract with 
the owner or his agent. General Code Sec. 8310; Park Co. 
v. Development Co., 109 Ohio St. 358, 142 N.E. 883 (1924). 
This contract may be express or implied, that is, a written or 
oral agreement between the parties or a contract implied from 
their acts. It is not necessary that the contract provide for a 
lien, for the statute becomes a part of any building contract. 
Tron Co. v. Murray, 38 Ohio St. 323 (1882). However, a 
lien may arise only in case there is a debtor-creditor relation- 
ship between the parties, and no debt will arise until the 
contract has been completely or substantially performed. Me- 
hurin v. Stone, 37 Ohio St. 49 (1881). Complete performance 
includes performance to the satisfaction of the architect or engi- 
neer, Jones v. Fath, 101 Ohio St. 47, 126 N.E. 878 (1920), 
and substantial performance means complete performance but 
for unimportant and unintentional deviations from the speci- 
fications. 

If, during construction, the contractor draws money from 








202 LAW JOURNAL — MAY, 1935 


the owner, he must first make a sworn statement listing all the 
persons, laborers, subcontractors, and materialmen, to whom 
money is due. This includes similar statements by the sub- 
contractors and certificates by the materialmen. General Code 
Sec. 8312. It is not mandatory that the contractor (or subcon- 
tractor) supply such a statement each time he draws money, 
but he must file one before he is entitled to a lien. Park v. 
Development Co., 109 Ohio St. 358, 142 N.E. 883 (1924). 
However, at any time, the owner may demand a statement, and 
any payments made in accordance with it will be considered paid 
directly to the original contractor. General Code Sec. 8312. 
These statements are for the protection of the owner, J” re 
Kinane, 14 O.L.R. 531, 62 Bull. 37 (1916), and no lien can be 
perfected by a contractor or subcontractor until he submits such 
a statement. Jron Works v. Realty Co., 108 Ohio St. 314, 140 
N.E. 325 (1923); (materialmen) Chemical Co. v. Realty Co., 
27 O.L.R. 378, 6 O. Abs. 495 (1928). And the owner cannot 
waive this requirement. Moss v. Lebowitz, 2 O. Abs. 521 
(1924). 

The most important act in perfecting a mechanic’s lien is 
the filing of an affidavit. Any person who seeks to establish a 
lien must file an affidavit with the county recorded within sixty 
(60) days after the last work or material is furnished. General 
Code Sec. 8314; Cott-Mohrman Co. v. Foundry Co., 12 Ohio 
App. 51, 31 O.C.A. 141 (1919). This affidavit must (1) state 
the amount due the lien claimant, (2) describe the property on 
which the lien is claimed, (3) give the name of the person to 
whom the labor or material was furnished, (4) state the person 
against whose interest the lien is claimed. The form of the 
affidavit is prescribed by statute, and the courts insist on the 
technical perfection of the affidavit. This document may be 
sworn to by either the claimant or his agent. After it is filed, a 
copy must be served on the owner. General Code Sec. 8315. 


Once established, a lien remains as a claim against the land for 
six years. General Code Sec. 8321. 
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A. lien is enforced by means of foreclosure. The owner’s 
interest is foreclosed, and the land is sold to satisfy the claim 
of the lienor. If a lienor fails to bring action on his lien, the 
owner may demand that he commence action, and if he does not 
commence action within sixty (60) days after receiving this 
notice, the lien will be discharged. General Code Sec. 8319. 
A lien is assignable, and so the notice to commence suit must be 
given to the person then owning the lien. General Code Sec. 
8323-6 and 8319. 

If there are other claims against the land existing at the 
time of the foreclosure, and if the amount realized from the 
sale is insufficient to pay all of them, the problem of the priority 
of the liens arises. Though mechanics’ liens are not perfected 
until the time of filing the affidavit, they are considered as 
existing as of the time that work was first commenced under the 
original contract. General Code Sec. 8321; Geer v. Tuggle, 
22 N.P. (N.S.) 129, 20 O.D. 552 (rg1g9). Substantial action 
must be taken towards construction before it can be said that 
work has been commenced. Becker v. Wilson, 30 Ohio App. 
340, 165 N.E. 108 (1929). Because of this, there is no priority 
among mechanics’ liens, and if there is not sufficient money to 
pay all their claims, they will share the fund pro rata. Choteau 
v. Thompson, 2 Ohio St. 114 (1843). If the owner of the land 
holds title under a contract to purchase the land, the vendor 
of the land has a lien which is prior to those of mechanics. 
Golmer v. Bede, 11 Ohio App. 137, 31 O.C.A. 56 (1919). 
If a mortgage is given before the work is commenced, it will be 
prior to the mechanics’ liens, but if it is given subsequent to the 
commencing of work, it will be subordinate. A mortgage to 
procure money to build the structure will usually be given 
priority over a mechanic’s lien. 

There is a situation in which one mechanic’s lien is prior 
to another’s. This arises when a contractor and subcontractor 
claim liens on the same work or material. The subcontractor’s 
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lien is prior. Similarly, laborers or materialmen’s liens will 
prevail over subcontractors. General Code Sec. 8322. 

The statute is designed to meet two situations: first, where 
the owner is unable to pay; and second, where the contractor 
fails to turn over to the subcontractors, etc., the money paid 
him by the owner. In the first situation, the owner hasn’t even 
paid once for the work done, and so it could hardly be called 
unjust to allow the workmen to be paid out of the property. 
However, in the second situation, the owner has paid once and 
will have to pay again or have his property sold under foreclo- 
sure. It cannot be questioned that this places a considerable 
burden on the owner. But the subcontractor, who did not get 
his money from the contractor, would be under just as serious 
a burden if he did not have the protection of the statute. It is 
a question of deciding between two innocent parties. In provid- 
ing for mechanics’ liens, the legislature has exercised its con- 
stitutional authority to say that if either the owner or the 
contractor (subcontractor, laborer, etc.) is going to lose, the 
owner shall. He is the person whose property is improved. He 
receives the benefit of the labor and materials which go into 
the building. He is the person who selects the original con- 
tractor and holds him out as responsible and worthy of credit. 
Why should not he be required to choose a responsible contrac- 
tor? Gilbert v. Heinsath, 11 O.C.C. 339, 3 O.D. 497 (1895). 

Furthermore, there are means by which the owner may pro- 
tect himself from having to pay twice for his building. His 
least dependable protection is an action against the original 
contractor whose default caused the losses. The value of this 
protection is lessened by the fact that usually, the reason for the 
default is that the contractor is insolvent. 

The Lien Law is construed in favor of the owner, for the 
courts require strict compliance with the provisions of the statute 
in order to perfect a lien. If the affidavit is not filed or notice 
given to the owner within the statutory period, the lien is for- 
feited, and if the sworn statements of payments due are not 
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furnished by the contractor and subcontractor, they forfeit their 
liens. Schuholz v. Walker, 111 Ohio St. 308, 145 N.E. 537 
(1929). 

The owner may demand that the statements of debts due 
for work and materials furnished be given at any time, and any 
payment made in accordance with this report will be considered 
made directly to the original contractor. General Code Sec. 
8312. 

If a person is building with funds borrowed from a building 
and loan association, arrangements can be made to decrease the 
likelihood of losing money because of mechanics’ liens. One 
association protects itself and the owner by deferring payment 
of the last one-fourth of the contract price until more than sixty 
days after the house is complete. Also, the contractor is re- 
quired to bring a signed statement from each subcontractor, etc., 
that he has been paid. If there are any that haven’t, the money 
will be paid directly to them instead ofthe principal contractor. 
When the sixty day period has expired, the loan association will 
be able to know whether or not any liens have been perfected. 
Any that have will be-settled before any payment is made to 
the principal contractor. The margin of protection is one-fourth 
the contract price. 

The owner may even require that all contracts contain an 
express waiver of the right to claim a lien, for this right may 
be waived by contract. Jron Co. v. Murray, 38 Ohio St. 323 
(1882). 

The most usual method employed to protect the owner 
from loss is to require the contractor to execute an indemnity 
bond to keep the owner free from loss because of liens or any 
form of breach or default. cf. Indemnity Co. v. Stone, 100 
Ohio St. 373, 126 N.E. 405 (1919). In such a case, the party 
ultimately responsible is the surety company that guarantees 
the contractor’s performance of his bond. If any liens are estab- 
lished because of the default of the contractor, the surety com- 
pany will usually settle them without too much of a controversy. 
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Normally, the premium on such a bond would be one and one- 
half percent (114%) of the contract price for the work to be 
done. 

The Mechanics’ Lien Law is obviously a great safeguard to 
the interests of those furnishing labor and materials for con- 
struction. It places a burden on the one for whom the labor 
and materials are furnished, but this is not an unavoidable 
burden, for he has adequate means of portection. 

To summarize: a contractor may get a lien against the prop- 
erty if the owner doesn’t pay; a subcontractor may get a lien 
against the property if the contractor doesn’t; these men must, 
however, observe the required technicalities to perfect their 
liens; the owner may be put under a terriffic burden by the 
default of the principal contractor if he is not careful; if he 
exercises care, he can protect himself. 

Owners and contractors must be conscious of the Mechanics 
Lien Law. It has granted a new protection to contractors and 
placed a new burden on owners. It can be justified only if the 
protection afforded is more desirable than the burden imposed. 
This article has been confined to a general consideration of the 
Lien Law, but perhaps it has been sufficient to show that if all 
persons affected know of its existence and act on such knowl- 
edge, it should operate to the advantage of contractors without 
imposing oppressive responsibilities on owners. 


) 


(A detailed and comprehensive study of the statute and decisions 
relating to it has been made by H. F. Demann in his book Ohio Mechan- 
ics Lien Law, Anderson Co., Cinn., 1929.) 




















A REVIEW OF OHIO LEGISLATION FROM 
JUNE, 1934, TO APRIL, 1935 


THIRD SPECIAL SEssion* 


This review of Ohio legislation will be limited to the legis- 
lation of the Third Special Session and the more important 
enactments during the present regular session. The act pertain- 
ing to building and loan associations is perhaps the most impor- 
tant of the special session. The necessity of the present law is 
readily gleaned from the emergency clause of the act. 115 
O.L.Pt. I] 393. It reads, “No adequate law in the State of 
Ohio permits reorganization of building and loan associations 
so as to have their capital structure in such shape as to inspire 
the confidence of the people, and no method under the existing 
law to permit the rehabilitation of building and loan associations 
whose capital is impaired. The law is.at present inadequate in 
the requirements of reserve necessary to be carried by building 
and loan associations. . . . The enactment of this law accom- 


” The law makes more strin- 


plishes the above results. . . 
gent the regulation of building and loan associations by requir- 
ing more complete reports of their condition and by requiring 
reports within shorter intervals of time, and by restricting in- 
vestment and loaning possibilities. 

Other acts relating to building and loan associations enacted 
during the special session are: 1. An act dealing with the dis- 
solution, rehabilitation and reorganization of building and loan 
associations. This act directs the supervision of defunct building 
and loan associations facilitating the liquidation of their assets 
and aiding in reorganization of the defunct banks. 2. An act 
converting domestic building and loan associations into federal 
savings and loan associations by the purchase of shares of stock 
in the latter association by the former, this enactment serving 

* For a review of Ohio Legislation previous to the period which this 
paper covers, see the Ohio State Law Journat, Vol. 1, No. 1, p. 24. 
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to avail citizens in the State of Ohio of federal loans for the 
purchase and construction of homes. 115 O.L.Pt. II 394. 3. An 
act to permit a set-off of certificates of deposit irrespective of 
the time of acquisition, against debts to the building and loan 
association owed by the borrower, to the extent of 50% of the 
debt. The intent of this act is to maintain the selling price of the 
certificates as near their real value as possible. 115 O.L. Pt. 
II 398. 

The problem of how to pay the teachers’ salaries, which 
confronted the legislature in the 3rd special session, was at- 
tacked by the enactment authorizing boards of education to bor- 
row money and to issue notes. It was sought by this act to make 
funds available for paying teachers and other employees of the 
public schools so that the closing of the schools would be fore- 
stalled. 


THE REGULAR SESSION 


The regular session of the Ohio legislature convening Janu- 
ary 7, 1935, issued much legislation to the date of this writing 
dealing principally with taxation and relief to divers classes. 
Much of the legislation dealt with amendments to statutes 
already enacted. The principal acts having to do with taxation 
are the following: 

An act authorizing additional tax levies outside of our pres- 
ent constitutional 10-mill limitation, such additional tax being 
leviable for relief and welfare requirements. Sen. B. No. 10. 

An act to exempt interurban railroad companies within the 
State of Ohio as defined in G. C. Section 614-2 & 501 from all 
taxation except that on real estate and special assessments for 
two years from Jan. 1, 1935. This act was effected to aid the 
decrepit companies and does not apply to any company in which 
any officer or employee is making a salary of $5,000 or more 
per year, or to any interurban which pays dividends during this 
period. Amended Sen. B. No. 23. 


Several acts have been passed or amendments made to pres- 
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ent statutes in an attempt to make the administration of the sales 
tax more effective, these statutes being directed principally to 
situations where residents of Ohio purchase motor vehicles in 
other States in order to avoid the sales tax. Thus the legislature 
amended G. C. 6294 dealing with the registration of motor 
vehicles so that a purchaser is required to pay the 3% tax asa 
prerequisite to the issuing of a license. H. B. No. 255. The 
other acts dealing with this same problem will be found in 
H. B. No. 252, H. B. No. 253, and H. B. No. 254. 

Some legislation has been directed toward debtor relief as 
the act extending the foreclosure moratorium to 1937, the latest 
amendment being H. B. No. 30. Amended Senate Bill No. 20 
was enacted reading that “no assignment of or order for wages 
or salary shall be valid if made after this act goes into effect and 
before April 1, 1937.” The object of this act is to eliminate as 
far as possible the necessity of the wage-earner’s having to 
demand public relief, by permitting him to retain all his wages 
free from assignments. 

In order to increase employment an act was passed to appro- 
priate large sums to the department of highways and public 
works. Amended Sen. B. No. 39. And to aid disabled soldiers 
and sailors doing business in more than one county an act was 
passed requiring their procurement of a license only in one 
county instead of two or more, in order to operate. H. B. 114. 
For the purpose of encouraging agricultural fairs and giving 
aid to county agricultural societies, an act creating appropria- 
tions therefore was passed. H. B. No. r1o. 

The legislature recognizing the financial difficulties of 
numerous Ohio cities passed a bill authorizing taxing authorities 
of municipal corporations to fund deficiencies in operating rev- 
enues for the year 1935, and permitting them to hold special 
election on the matter of their issuing bonds and levying taxes 
for such purpose. Sen. B. No. 15. 

The act authorizing direct housing relief which was passed 
March 22, 1933, was extended to March 1, 1937. 
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We have had some important legislation in the field of 
banking. The first act is to facilitate the resumption of business 
by banks for which conservators have been appointed. The act 
permits a court of common pleas to hold a hearing on plans 
submitted to it by deposit stockholders and creditors. H. B. 
No. 24. The second act authorizes banks organized under the 
laws of Ohio to obtain the benefits of federal deposit insurance. 
This act gives every bank, in addition to the rights, powers and 
privileges possessed by it under the Ohio laws, the power to 
become a member of the temporary federal deposit insurance 
fund and to purchase stock of the federal deposit insurance cor- 
poration. 

A distinct change has been made in appellate procedures by 
a bill, H. B. No. 42, passed April 20 to become effective Janu- 
ary 1, 1936. The bill abolishes error proceedings as it was 
and requires the instituting of all appellate reviews by notice 
of appeal.* 

In view of the increased problems relative to the adminis- 
tration of the sales tax and the liquidation of banks as well as 
the financial problems of the state, it is anticipated that much 
of the legislation that emanates during the remainder of the 
session will be directed to banking and tax bills. 

B. Bernarp Wotson 


* See page 186 for a more detailed analysis of this bill by Professor S. A. 


Harris. 
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Justification 
We have heard it said that there are too many law reviews 
being published today, that the field has become overcrowded. 
The assertion may be true in a sense; and yet we feel there is 
ample justification for the establishment of an official legal 
publication in the law college of Ohio State University. 
Such an undertaking would be confined largely to Ohio 


211 








St EB? er gy 
ee 





212 LAW JOURNAL — MAY, 1935 


law, so far as student contributions are concerned, which should 
make it of some benefit to the bar as well as to students within 
the state and those outside who may have a particular interest 
in finding where Ohio stands. 

It would afford ambitious students an invaluable training in 
research, organization of material, and expression of thought. 

It would afford something tangible and constructive to rep- 
resent the accomplishments of one of the country’s finest law 
schools. 

And without apology, it would be an effective means of 
advertising. 

More advantages might be assembled, but the ones we have 
mentioned seem sufficient to support our supplication that every 
effort be made to establish an official Ohio State Law Journal 
next year. The Student Bar Association has taken the initiative 
and has carried the burden of a publication for a full year. The 
present book is the product. But if the publication is to continue 
to improve and be assured of a permanent place in the law col- 
lege activities, additional faculty support and financial aid are 
imperative. The solution rests in the establishment of an official 


Law Journal. a. a. 


Where Credit Is Due 


The Student Bar Association has successfully completed its 
first full year of activity. It has become firmly established in 
the student life of the law college, with every indication of 
becoming a permanent fixture. This publication, the legal aid 
clinic, the book store, the moot court, and the student clinic are 
some of the more tangible results for which the bar association 
is almost entirely responsible. Add to these the more ethereal, 
but nevertheless real, benefits of increased faculty and student 
association and a deeper student interest in the law college itself. 

Key men in the accomplishment of these results were Wil- 
liam Thomas, president of the association, Robert Leach, editor 
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of the Law Journal, and Julius Schlezinger, head of legal aid. 
Others who played an important part were Ned Potts, Charles 
Ross, William King, Faber Tway and Joseph Friedman. To 
these men and all the other members of the senior class who 
gave their time and energy to forward the interests of the bar 
association, we pay tribute. 


E. R. T. 
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Collective Bargaining Since the New Deal 
Wiuuiam K. Tuomas 


Tue Nationa Lasor Boarp—CuHaPtTerR | 


Creation of the National Labor Board 


In latter July of 1933 the Administration realized that its offensive 
on industrial unemployment and business depression must be accelerated. 
For over a month the NRA under General Johnson had been exerting 
herculean effort to formulate permanent codes for each industry. Cotton 
textile, electrical manufacturing, shipbuilding and ship repairing had 
been completed. Many more were in the process. Unfortunately the 
trade associations of most industries had just begun to call conferences. 
At best it would be many months before any real inroads would be made 
by this method into the uncodified mass of American industry. Mean- 
time the drive for recovery must proceed. More wage dollars must 
find their way into the pockets of the workers. Increased production 
and increased prices depended on increased mass buying power. The 
hours of the employed must be reduced to make room for willing de- 
serters from the ranks of the unemployed. Sweatshop wages must be 
destroyed. Section 7a of the NIRA must become part of our employer- 
employee relationships, for proper organization of labor could aid ma- 
terially in achieving these objectives. 

The Administration decided that a simple Blanket Code limited 
to these vital points of reducing hours, increasing minimum wages and 
reaffirming labor’s right to organize, free from interference, would sup- 
ply the added punch. It would bridge the gap till the permanent codes 
could take its place. The Recovery Administration composed such an 
elementary compact; named it the President’s Reemployment Agree- 
ment; and took immediate steps to sell the PRA to the country. The 
sale was generally successful. Practically all employers signed it. Many 
did so reluctantly. They were swept along in the surge of patriotism 
that rolled across the land. If you didn’t have a Blue Eagle in your 
store window or on your factory door you were told that you weren’t 
doing your part to help wage war on the depression. Many employers 
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went through with their promises. Others did not. Blithely they had 
signed, just as blithely they violated their promises. Some did so by 
paying less than the blanket code minimum. Others worked their men 
overtime. Still others refused to meet with union representatives and 
fired employees who they discovered had joined outside labor organi- 
zations. 

Where workers were organized or organizing, these instances of 
violation laid the groundwork for future disputes. Add to these new 
causes of friction the sudden restlessness of the rank and file of the pre- 
viously organized. For four long years their wages had been going 
down, down, and down. The talk of increasing profits for the owners 
whetted their long subdued desire to reverse this downward spiral of 
deflation. Suddenly, workers in industries scattered across the country 
were on the march. Live industrial volcanoes, some tiny, some vast, 
were sporadically springing up in all parts of the nation. 

This telescopes the days that led up to August 5th and the creation 
of the National Labor Board. From Washington, that day, there 
flashed forth across the country a joint appeal from the Industrial and 
Labor Advisory Boards of the NRA to all industry and all labor. It 
took the form of a statement directed to President Roosevelt. It urged 
management and labor to avoid those acts that made for industrial 
conflict, to respect each others’ rights and to maintain industrial peace 
pending the construction and adoption of the permanent codes. It ap- 
pealed to their sound judgiment to carry out the PRA with regard to 
the letter and spirit of the NIRA. Finally it recommended the creation 
of a Board (with sub-boards located in central and local positions over 
the country) which would help iron out any difficulties and problems 
arising out of differing interpretations of the PRA.’ The companion 
message, theoretically an answer to the Washington appeal, went out 
the same day from Hyde Park.’ In it, President Roosevelt announced 
the creation of the National Labor Board under the powers granted him 
by NIRA. Its declared purposes were to conciliate, mediate, and arbi- 
trate disputes arising out of conflicting interpretations of the PRA. He 
felt that it would set the pace for the prevention of lockouts and strikes 
throughout the country by marking a new precedent in establishing 
methods of voluntary cooperation for settling disputes between capital 
and labor. News reports suggested that it was implied in his message 
that he felt public opinion would play the major part in enforcing the 
Board’s decisions.* The personnel of the first Board consisted of Sena- 

1 Industrial and Labor Advisory Boards Statement, N. Y. Times, Aug. 6, 1933, 
2:2, 3:3. 


? President Roosevelt’s Statement, ibid. 
7N. Y. Times, ibid. 
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tor Wagner of New York, chairman; Gerard Swope (General Elec- 
tric), William Green (A. F. of L), Walter Teagle (Standard Oil of 
New Jersey), John L. Lewis (United Mine Workers of America), 
Louis Kirstein (Filene’s of Boston), and Leo Wolman (Columbia Uni- 
versity ). 

It is well to record the attitude which from the first directed the 
Board’s general course of action. R. L. Duffus writing in the New 
York Times for the 15th of October, Section 8, touched on this. In 
substance he said: “The psychology of conflict is being ruled out, and 
that of conciliation and cooperation is being substituted. “The emphasis 
of the NRA and the Labor Board has been placed upon setting up a 
system of negotiations and adjudications which will take the place of 
strikes and lockouts. The law will not be the law of the civil courts 
but a new industrial code, independent of civil courts, though legally 
sanctioned by them, and violating no individual rights under statute or 
common law. Such is the objective resting on the conviction, still of 
course to meet the test of experience, that there is no irreconcilable an- 
tagonism between the basic rights and interests of the employer and those 
of the employee.” 

This offers a sufficient part of the guiding attitude back of the new 
Board, for one to block in the underlying philosophy leading up to this 
guiding attitude. Expressly the starting piint is that employers and em- 
ployees will compose their industrial differences either by the old way of 
warfare, followed by the usual bitter peace treaty, or by the new way 
of negotiation and adjudication. Such a limitation to two possible 
alternatives assumes, however, that labor is collectively organized. For 
where labor is not so organized there is the third alternative that the 
workers, because they deal as individuals, necessarily do not have power 
to fight for their rights or power to negotiate peacefully for better con- 
ditions. As individuals therefore, either they accept whatever conditions 
and terms are laid down by their employer or they quit their jobs. By 
such limitation to two alternatives, it impliedly appears that the true 
starting point of the underlying philosophy commences with a break from 
the ordinary view of business men that bona fide collective bargaining is 
not necessary. Such philosophy accepts the traditional premise of our 
business men that healthy economic conditions depend largely on liberty 
of contract between employer and employee. The break comes however 
in the conviction that true liberty of contract begins in the equality of the 
position of the parties to the employment contract. It points to the 
tremendous inequality in bargaining power that the machine age has 
wrought. Sincerely and correctly it believes that true collective bargain- 
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ing, alone, will place the employees in a position more nearly equal to 
that of their employer. Without this, healthy economic conditions are 
not possible. Section 7a of NIRA (Title 15, U.S.C.A. 701-712) by 
its declared establishment of collective bargaining free from employer 
interference crystallized this underlying philosophy of the new Board 
and wrote it into the law of the land. It was out of the necessity of 
enforcing Section 7a that the new Board arose. Thus the underlying 
philosophy was carried over to become the unexpressed part of the guid- 
ing attitude of the National Labor Board. 

Projecting beyond this same declared guiding attitude there is some- 
thing else. There is the belief that a body of precedent, apart from any 
interpretations of the courts, would and should be built up to give life 
and vitality to collective bargaining. Further there is the conviction 
(based on the presumption that the interests of the employer and em- 
ployee are reconcilable) that the Board can become an effective media- 
tory force to hear and settle all labor disputes over terms, tenure, and 
conditions of employment. 

Of the extremeliy important point of sanction for its decisions, 
there was very little said in these early days.* As an instrument of arbi- 
tration of course it could construct enforceable decisions. As an agency 
of conciliation it could only investigate the facts and try to bring the 
parties together with some workable arrangement. As to any decisions, 
finding an employer guilty under Section 7a, nothing was said as to tak- 
ing steps under the penal provisions of the Recovery Act or as to the 
seeking of injunction sanction against possible violators. Undoubtedly a 
too buoyant optimism as to the strength of public opinion supplemented 
by the fear that the courts would knock out attempts at such enforce- 
ment, caused the soft pedaling of this possibility and the continual empha- 
sis on the power and force of public opinion as a means of enforcement. 

As one studies the life of the National Labor Board and its successor, 
he should keep fixed in his mind this whole picture of the guiding atti- 
tude of the new formed Board. Without understanding the spirit be- 
hind the inception, the unfolding story has no beginning. 


The Coming of the Regional Boards 


In less than three months time the volume of cases had become too 
large for the National Board to give them that swift consideration which 
labor cases need. It was time to take advantage of that granted power 
to set up central and local organizations to assist it. On October 28th 
Chairman Wagner acting for the Board announced the formation of 


* Senator Wagner appeals to Labor and Capital to use NLB, N. Y. Times, Sept. 11, 
1933, 6:1. 
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regional boards in New York, Philadelphia, Chicago, San Francisco, 
Cleveland, St. Louis, Seattle, New Orleans, Detroit, Minneapolis, and 
Atlanta.” From the vantage point of a year and a half later, the estab- 
lishment of these boards and the rules laid down by the National Board 
to govern their action mark a very significant step in Labor Board his- 
tory. Congress had declared labor’s right of collective bargaining and 
for the first time had generally written the correlative duty of employer 
non-interference into the law of the nation. The establishment of these 
Regional Boards suggest that the New Deal intended taking steps to 
protect that newly given right. For here were created eleven new 
agencies whose combined jurisdictional areas covered the country. And 
to each of these agencies was assigned chiefly, the task of enforcing 
Section 7a by means of independent fact finding and publicity. History 
has shown the impotence of this means of enforcement in many situa- 
tions. But the significance of this country wide set up, remains. The 
rules laid down for the conduct of these boards are also of significance. 
Scrutiny shows that the main elements in the developing mechanics of 
the whole structure were fairly well crystalized by what happened on 
October 28th. The personnel of these boards was to include equal 
representation of management and labor with an impartial chairman to 
guide them. The procedure then set up was definitely that of an ad- 
ministrative Board. Upon filing of the complaint, a complete statement 
of fact was demanded. The Board was to work out a settlement on 
such facts but if unable to do so, it was to call a hearing. All parties 
were to be cited for appearance. The Board was to probe into the 
problem and draw out all pertinent facts. Legal rules of evidence were 
not to be followed though the Board was to give little credit to hearsay. 
If it was an arbitration case the decision, of course, was binding on the 
parties. If not, and there was a refusal to accept the decision, the tran- 
script was to be sent to Washington. The National Board retained 
the right of revi¢w. In all events any determination of law was to be 
reserved for the National Board. But if a case came up, reliance ordi- 
narily was to be on the statement of facts sent on to it by the Regional 
Board. In addition to personnel and procedure, jurisdiction is the third 
and final element to be noted. By virtue of the creating statements, the 
National Labor Board was to resolve conflicting interpretations arising 
out of the PRA. As the days went on, the country was faced with other 
disputes growing out of controversies concerning permanent codes and 
wage and hour conflicts. Industrial peace demanded the intervention of 
the Board. So no one challenged the offers of conciliation put forward 


5 N. Y. Times, October 28th, 1933, 5:1. 
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by the Board and the acceptances of conciliation efforts by the parties. 
In light of this jurisdictional expansion, it is easy to understand the scope 
of the jurisdiction now delegated to the new Regional Boards, which 
was to embrace all disputes, involving the interpretation and application 
of the PRA, the industrial codes, and which otherwise effected the na- 
tional program of economic recovery. Any apparent discrepancies be- 
tween the original grant of power and the power later assumed and 
delegated, are erased by the ratifying executive order of December 16th 
which will be discussed later. 

Thought there is an expansion of jurisdiction on one front, we find 
strict confinement on another. The area of action must be carved out 
so as not to conflict with other conciliation, mediation, or enforcing 
agencies of Section 7a. The Regional Boards were to work in harmony 
with the conciliators of the Department of Labor. They were not to 
take jurisdiction in any field where there might be a means of settle- 
ment already provided for, such as was established by the Bituminous 
and Cotton Textile Codes. Complaints, involving only individuals, 
were to be turned over to Compliance Boards or Compliance Directors. 
The latter stipulation narrowed the jurisdiction of the Regional Boards 
to the field of potential or actual conflict_between management and 
organized labor. 

Summing up these elements injected by the order of October 28th, 
we see that the Regional Boards personnel is to be of bi-partisan char- 
acter (management and labor), secondly, that the hearing procedure 
is that of an administrative board, and thirdly, that the jurisdiction of 
the Boards wil concern itself with labor disputees containing possible 
or actual industrial strife. 

President Roosevelt, on December 16th, moved to give adequate 
legal status to the National Board and the Regional Boards. Strangely 
enought, there had never been an executive order establishing the Na- 
tional Board or giving it power to create local boards, but official genesis 
had been apparently assumed to result from the August 5th message of 
President Roosevelt which incorporated in a sense, the one issued the 
same day by the Industrial and Labor Advisory Boards. Now, we find 
President Roosevelt by executive order, continuing the National Board, 
ratifying all the action taken, and setting out its powers. It is chiefly a 
restatement of the powers already exercised. It is definitely stated that 
the Board was given power to settle, mediate, and arbitrate all con- 
troversies between employers and employees which tend to impede the 
purpose of NIRA, provided, however, that it could decline to take 
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cognizance where other means of settlement provided for, had not been 
invoked. 


Collective Bargaining Elections Sanctioned 


As the Labor Boards got deeper into the work of settling labor 
complaints and disputes, we find it fact to face with the realization that 
American industry was not going to accept the coming of Section 7a, 
without a struggle. Most employers had been quick to realize that they 
could provide employee representation plants and thus ward off the 
attempted invasion of bona fide trade unionism. Company unions mush- 
roomed into existence over the whole country. In many companies and 
businesses, representation plans of yesteryear which had perennially drag- 
ged along were now given new life by employers. On the other side 
of the picture there was the A. F. of L., the Communist unions, and the 
scattered independents, carrying on the heaviest organizational cam- 
paigns in their history. ‘The battle lines were drawn between company 
unionism and outside unionism. ‘True, the requirement of membership 
in a company union as a condition of employment had been outlawed 
by Section 7a but the National Board had ruled that a company union, 
if not company dominated, could bargain for the workers. ‘Thus one 
of the prime problems facing the Board became that of determining 
in many cases which agency the workers wanted. ‘The traditional 
American settlement of issues by ballot, suggested itself as a possible 
way out. The Labor Board tried it. It seemed to work pretty well. 
For instance, certain of the bituminous coal miners voted on November 
23rd, 1933. Representatives were selected without a hitch.° The secret 
ballot seemed a good way to discover what the workers really wanted. 
Elections resulted in victories for the United Mine Workers in nine out 
of 15 mines of the H. C. Frick Coal Co., known as captive mines. 

But election technique met with difficulty. Some employers re- 
fused to turn over their payrolls to permit the conduct of elections by 
the Board. The Board needed power to combat the opposition. “They 
needed the power to be able to say, “Regardless of what you as a com- 
pany think about this matter, we are going to give your workers a 
chance to say for themselves what they want.” As a statutory substi- 
tute, they sought power from President Roosevelt. His executive order 
of February 1st as amended February 23rd, 1934, fortified them some- 
what on this point.”. The Board was now empowered to proceed with 
a collective bargaining election when it was satisfied that a substantial 


® Prentice Hall, Federal—Trade—Industry, Vol. 1, p. 5509. 
7 Executive Order on Elections as amended February 23rd, 1934. 
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number (later set at least 10 per cent) of the employees of a plant, or 
unit, or of the employees of a specific division, wanted an election. The 
Board was to supervise the election according to its own rules and cer- 
tify the elected representatives to the employees as the duly elected rep- 
resentatives. 

This order marks the next vital step in the life of the National 
Labor Board. Vital first, because official sanction to hold compulsory 
elections was now given; vital second, because the order upholds ma- 
jority rule, which we shall consider in connection with the interpretation 
of Section 7a at later stages in this report. It should be noted that even 
though Johnson’s and Richberg’s explanatory following statements 
knocked out the majority rule, these words of the executive order, 
clearly say that the representatives elected by a majority voting are 
thereby designated to represent all the employees eligible to participate 
in such an election for the purpose of collective bargaining in their rela- 
tion with their employer. Finally, this order as amended, is vital, be- 
cause it cut the bonds of review that to this date had bound the Board 
to the NRA. Henceforth, none of the findings of the Board, with re- 
gard to violations of Section 7a or to elections ordered thereunder but 
opposed by employers, were open to review~by the Compliance Division 
of the NRA. The National Board was ,in the future, empowered to 
cite cases of violations to the Attorney General or to the Compliance 
Division, for action thereon. The day of hope that decisions would be 
enforced by the force of public opinion was gone. ‘The National Board 
was now moving into the second phase of enforcement. 

The increased volume of cases and the impossibility of the Board 
members devoting their entire time to the work, required an expansion 
in the personnel. President Roosevelt responded on March 4th with 
the addition of five men—really only four new ones, since Garard 
Swope of General Electric was reappointed after an absence. The new 
men were §. Clay Williams (Reynolds Tobacco Co.), Leon C. Marshall 
(adviser to A. F. of L.), Ernest Draper (Hills Brothers of New York 
City), and Henry Dennison of Dennison Mfg. Co.* Senator Wagner, 
Chairman of the Board announced simultaneously that the personnel 
would be split up into two panels with Williams heading one and Mar- 
shall the other, as vice chairmen, in order to further expedite the cases. 


Experience of the National Labor Board 


The National Labor Board continued until July gth, 1934, ten 
days after the National Labor Relations Board was established by execu- 


*On October 7th, Austin Finch, E. N. Hurley, Father Haas and George L. Berry 
had been added. Hurley died, Finch resigned. N. Y. Times, October 4th, 1933, 1:3. Later 
Pierre S. Dupont was added. 
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tive order. So far, the creation, the structure, the administrative opera- 
tion, and the powers and jurisdicion of it and its Regional Boards have 
been described. Nothing specific has been said about the experiences of 
these Boards in dealing with their assigned field of operation. Such must 
now be sketched, else the complete story of these Boards would not be 
told. There are two sources to which one can go to obtain material. 
There is the volume of Decisions of the National Labor Board. ‘This 
contains all the decisions handed down by the NLB and some very im- 
portant summaries as to principles and case statistics. This paper will 
not go into the decisions but there will be occasion to refer to the sum- 
maries and principles. The other source is the Congressional Record. 
In it we find a copy of the Wagner Labor Disputes Bill which expresses 
largely the convictions of Senator Wagner, gained after six months’ 
experience as Chairman of the NLB. Also there is found a number 
of pertinent statements made by Senator Wagner and other Senators. 
From this material the important lines of thought have been lifted out 
and brought together. The result is synoptic of the Board’s ten months’ 
experience. 

I. The activities of the National Board and the 19 regional boards 
in the ten-month period from August 5th, 1933, to June Ist, 1934, 
show these statistical summaries.” Of over two million workers directly 
affected (more inclusive than exact workers involved), 1,750,000 have 
been returned to work, kept at work, or had their disputes settled. Of 
the 3755 cases handled, 3061 were settled; and notably enough, 1957, 
or about two thirds, were by agreement. Such agreements mean tem- 
porary peace at least. 

These boards mediated 1323 strikes involving 870,000 workers. 
Seventy-five per cent were settled and 497 strikes were averted. Thus, 
in strike situations alone, boards returned to work or kept at work 
1,270,000 workers. 

II. The summary of principles outlined by Milton Handler, the 
Board’s general counsel, adds accurate details to the story being unfolded. 

Arbitration —Where parties are not able to settle disputes by col- 
lective bargaining the NLB has frequently recommended arbitration. 
In some cases the Board itself has acted as arbitrator, upon the joint 
submission of the dispute by the parties (particularly in wage disputes). 
All arbitration is voluntary. 

Collective Bargaining —-The Board has held that the employees’ 
right to bargain collectively, imposes a duty on the employer to deal with 


* Regional Boards were also placed at Buffalo, Boston, Indianapolis, Kansas City, 
Los Angeles, Newark, Pittsburgh, and San Antonio, making a total of 19 under the NLB. 
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them. It has been construed to mean the exercise of every effort to 
reach agreement. The Board has deprecated the calling of strikes 
without attempt at negotiations or the presentation of grievances on part 
of the employees. 

Company Unions ——The Board has ruled that organization is a 
matter exclusively within control of employees. It has counseled a hands 
off policy on the part of the employer. It has condemned the initiation 
of company unions by an employer and the participation by him in its 
affairs where such initiation and participation have in effect been an 
interference with the employees self organization, or resulted, in fact, 
in the domination of the organization by the employer, and where the 
employees have not clearly consented, thereto. The Board has drawn a 
distinction, between Employee Representation plant which were fully 
submitted to the employees for their acceptance or rejection and plans 
which were imposed upon them. It has held, that the fact that an elec- 
tion of representatives has been conducted under a plan, does not con- 
stitute an approval of the plan itself. 

Disclosure of Employee Names.—It is unnecessary for the collective 
bargaining agency to disclose the names of those whom it represents 
when it seeks to bargain collectively. ~ 

Discrimination—Where there have been discharges because of 
union activity, contrary to Section 7a, the Board has ordered reinstate- 
ment. Other forms of discrimination have been held unlawful. 

Elections ——The Board has employed the device of secret ballot 
under government supervision, when the employer has questioned the 
authority of a certain agency to act as representative of employees. “The 
Board has held the manner of conducting elections to be entirely within 
the employees’ discretion and the employer can in no way interfere with 
their conduct. 

Form of Contract—The Board has approved various forms of 
contract for designation of collective bargaining agency chosen by em- 
ployees. In the absence of agreement, the Board has recommended that 
an agreement be made by employers and the agency, as representative 
of the employees. 

Interference—The Board has condemned intereference with rights 
guaranteed by Section 7a. Such interference may take various froms, 
such as discriminatory discharges, initiation of company unions, partici- 
pation in its affairs, restrictions upon qualifications of representatives. 

Jurisdictional Disputes—Where, in construction of government 
projects the conflicting labor organizations are unable to settle disputes 
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by negotiation or are unwilling to submit the dispute to a Board of 
arbitration or where, the A. F. of L. has failed to adjust the controversy, 
the employer may then determine which union shall receive the dis- 
puted work. 

Majority Rule——Representatives selected by a majority of em- 
ployees within given plant or department are the sole collective bargain- 
ing agency for the plant or department. 

Preferential List—In rulings terminating strikes the Board has 
frequently recommended that an employer, if business conditions do not 
permit him to reinstate the strikers at once, should place them on a pre- 
ferential list and reinstate them in order of seniority before hiring any 
new employees. 

Reinstatement.—The Board has recommended reinstatements as 
remedy for discharges which it condsidered discriminatory. It has also 
frequently recommended reinstatement of all strikers at conclusion, if 
business conditions permit, and a davision of work, wherever possible. 

Representatives of Own Choosing.—The employees may select any 
representatives whom they choose as their agents for the purpose of col- 
lective bargaining. Employers may not restrict this right of choice in 
any way. Representatives may not be restricted to fellow employees. 
Since the word “representatives” in Section 7a is used in generic sense, 
employees may select a union as their representatives. 

Seniority.—Reinstatement and placing on a preferential list in order 
of seniority after a strike have been frequently recommended in order 
to avoid all question of possible discrimination. 

Violence—The Board has ruled that striking employees who have 
been proven guilty of violence need not be reinstated. 

Written Agreement—The Board has often recommended that 
agreements which are reached between employers and employees should 
be reduced to writing in order to establish certainty and good will. 

III. On February 28th (calendar day March Ist), 1934, Senator 
Wagner accompanied the introduction of his Labor Disputes Bill with 
certain remarks." Still clinging to the ideal of possible cooperation be- 
tween most employers and employees, yet frankly alert to the needs 
brought out by the experience of the National Labor Board, he stated 
that his experience as chairman, had confirmed his belief that most em- 
ployers and employees desired to obey the law; but that safeguards must 
be set up against the devastating effects of unfair minorities who force 
almost all to follow similar tactics. His remarks dealt with defects 


2° Vol. 78, Congressional Record, p. 3444. 
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under Section 7a and the way in which his Bill would eliminate those 
defects. Here is the substance of the speech: 


“By Section 7a of the Recovery Act, Congress attempted to open the ave- 
nues to collective bargaining by restating the rights of employees to act 
through representatives of their own choosing free from the influence of 
employers. But Section 7a did not outlaw the specific practices by which some 
employers set up insuperable obstacles to collective bargaining. 

“The greatest obstacles to collective bargaining are employer dominated 
unions which have multiplied with amazing rapidity since the enactment of 
the Recovery Law. The Bill which I am introducing today forbids any em- 
ployer to foster or participate in or influence any organization which deals with 
problems that should be covered by a genuine labor union. 

“Failure to meet the problem of employer domination over employee 
organizations has not been the only defect of Section 7a of the Recovery Act. 
This section provides that employees shall be free to choose their own repre- 
sentatives. It has been interpreted repeatedly to mean that any employee at 
any time may choose his own representative or may elect to deal individually 
with his employer.** Such an interpretation which illegalizes the closed shop 

11 Prentice Hall, Federal—Trade— and Industry, Vol. 1, p. 5506. 
strikes a death blow at the practice and theory of collective bargaining. No 
real advocate of collective bargaining would argue that a worker should be free 
to bargain individually even after the overwhelming majority of his co- 
workers desire an agreement covering all. 

“The third major defect of 7a is that it guarantees employees the right of 
organization but not the right of recognition. My six months experience as 
Chairman of the NLB has proved conclusively to me that the second guaranty 
should be firmly established by Congress. Over 70% of the disputes coming 
before the Labor Board have been caused by refusal of employers to deal with 
representatives chosen by their workers.’* The new Bill, if enacted into law, 
will remedy this evil. It is modeled upon the successful experience of the 
Railway Labor Act which provides that employers shall actually recognize duly 
chosen representatives and make a reasonable effort to deal with them and 
reach satisfactory agreements.” 

Senator Walsh, Chairman of the Committee on Education and 
Labor, later in the session during the debate on the compromise Joint 
Resolution (HJR 375, Public Resolution No. 44, 73rd Cong., 2nd 
Session) stressed the underlying obstacle that prevents any real collective 
bargaining. He pointed to the weapon of economic pressure (threat of 
job loss), which employers use to prevent the exercise of collective bar- 
gaining. To make 7a effective, Congress must definitely outlaw these 
pressure practices. Till then 7a will have no real force and effect. 

After many long hearings the Senate Committee recast the Wagner 
Bill into the National Industrial Adjustment Act.’* Its administrative 

12-The ten months summary carried in connection with the National Labor Board 


Decisions indicate that Section 7a formed the basis of complaint in 2655 out of 3755 cases. 
** Vol. 78, Congressional Record, p. 10352. 
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and enforcement provisions represent the views of Senator Wagner as 
Chairman of the Board, modified by those of the Senate Committee, 
after accumulating knowledge of many as to the facts and faults of 7a. 
These provisions thus reflect directly the defects and deficiencies which 
marred the administration and enforcement of 7a during the life of the 
NLB. The chief change in the substituted Bill was its restriction of the 
number and form of unfair labor practices. The important one touch- 
ing the refusal of employers to recognize and use reasonable efforts to 
deal with the representatives of employees was knocked out. Remaining 
were the following ones: (a) For employer to attempt by interference 
or coercion to impair the exercise by employees of their right to form 
labor organizations and to designate representatives of their own choos- 
ing. (b) For employer to interfere or dominate in the administration of 
labor organizations or to contribute financial support to them; (c) For 
employer by discrimination in regard to hire or tenure of employment 
or any term or condition of employment to encourage or discourage 
membership in any labor organization. 

In other respects it remained pretty much the original Wagner Bill. 
The Board was to have power to subpoena witnesses and compel testi- 
mony in connection with its hearings subject to the right of immunity 
as to self incriminating statements; it was to have power to order elec- 
tions and conduct the same; it was to have power to issue cease and 
desist orders prohibiting any of the unfair labor practices and to take the 
same into Federal courts for enforcement; and it finally was to be able 
to take any other decided order into Federal courts for enforcement. 
In such situations the transcript of facts and findings was to stand unless 
there was sufficient cause shown for the admission of further facts in 
which case the case was to be returned to the Board for appropriate 
action. 

Senator Walsh made some valuable comments on this revised bill 
in an article in the New York Times, June 3rd, 1934, and reprinted 
in Vol. 78, Cong. Rec., P. 10352. He pointed out that every power 
granted to the Board with respect to the taking of testimony, summon- 
ing of witnesses, and like matters, is duplicated in at least a majority if 
not all the Federal administrative tribunals such as the Federal Trade 
Commission, the Interstate Commerce Commission, the United States 
Employees Compensation Commission, and the proposed Communica- 
tions Commission (since established). 

The article further explained that by establishing a quasi-judicial 
board, this Bill definitely established the agency that shall give the final 


administrative interpretation of the law. Of course, court review re- 
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mains available, as it always does under our system of government. An- 
other important aspect of the Bill, as amended, is the emphasis it places 
on the strictly judicial aspect of the work of the Board. When a case 
cannot be adjusted because of the continuance of unfair labor practices 
or because of disputes over representation it can be referred to the Na- 
tional Industrial Adjustment Board which can then judicially consider 
it. This makes two things plain: First, the Board is to enforce the law 
as written by Congress; and the second, the Board acts only when 
enforcement is necessary and adjustment has failed. 

The National Industrial Adjustment Act never came up for con- 
sideration in the regular order of business. It was presented by Senator 
LaFollette in lieu of the compromise Joint Resolution that finally be- 
came law, but was withdrawn. But the story about that is not part of 
the experience of the National Labor Board. It is instead, the prelude 
to the story of the National Labor Relations Board. And it is to that 
story we must now turn. 


Tue NatTIonat Lasor REtations Boarp>—CHuaAPTER II 


The Establishment of a Statutory Board 


June was slipping by in 1934. The pressure to adjourn was com- 
ing from all sides. Congress was tired and wanted to go home. It 
foresaw the protracted bitter debate that must ensue if the modified 
Wagner Disputes Bil! (now known as the National Industrial Adjust- 
ment Bill) were to come on the floor. Nevertheless there were some 
senators (our congressional record research was confined to the Sen- 
ate) who felt that Congress owed it to the country to work out this mat- 
ter at this session. In this dilemma President Roosevelt through his 
spokesman, Senator Robinson, offered a halfway compromise to cut the 
gordian knot.’* Senator Wagner announced that though his Labor 
Disputes Bill was constructed carefully to solve certain specific evils con- 
tinually cropping up in the experience of the National Labor Board, he 
was prepared to accept President Roosevelt’s compromise. Fighting to 
the last against the compromise were Senator LaFollette, Nye, Norris, 
Costigan, and others. They fought because they knew as Senator Walsh 
had plainly stated, that 7a would mean nothing until legislation was set 
up to illegalize certain employer practices and provide adequate enforc- 
ing machinery. Senator LaFollette translated his opposition into affir- 
mative action by introducing the National Industrial Adjustment Bill 
(with certain amendments previously planned on by Senator Wagner) 


** Senator Robinson’s explanation of President Roosevelt’s view, ibid., p. 12018. 
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as an amendment to the Compromise Resolution.*® At this juncture 
Senator Wagner found himself in the peculiar position of requesting 
Senator LaFollette to withdraw from the floor a Bill which was largely 
his own handiwork. He stated that he did so because President Roose- 
velt felt that at this time the temporary measure ought to be passed to 
relieve an emergency situation and that by next year through study, 
experimentation, and experience it will be able to frame some permanent 
legislation."” Reluctantly the amendment was withdrawn and House 
Joint Resolution 375 (now known as Public Resolution No. 44) be- 
came law. 

This Compromise Resolution covered three points. The President 
was given power to establish a board or boards with authority to investi- 
gate issues, facts, practices or activities of employers or employees in any 
controversies arising under 7a or which are burdening or threatening 
to burden the free flow of interstate commerce. Such board or boards 
were to have power to conduct secret elections for the purpose of de- 
termining what collective bargaining agency was desired by employees. 
To carry out such elections the board or boards were to be able to sub- 
peona witnesses, to take testimony under oatht and to order the handing 
over of necessary relevant documents. Such orders were to be enforce- 
able or reviewable in the same manner as Federal Trade Commission 
cease and desist orders. Finally such board or boards were given au- 
thority to prescribe, with the approval of the President, rules and regu- 
lations necessary to carry out its power of investigation and its power to 
assure freedom from coercion in all elections. Violations of such rules 
and regulations were to be punishable with fine and imprisonment. 

President Roosevelt by executive order on June 29th set up the 
National Labor Relations Board in connection with the Department of 
Labor. On it he appointed Lloyd Garrison of Wisconsin as Chairman; 
Harry A. Millis of Illinois, and Edwin S. Smith of Massachusetts. By 
the executive ordey the original jurisdiction of the Board was to cover 
investigation of facts, issues, and controversies, the conduct of elections 
as referred to in the Resolution, the holding of hearings, making fact 
findings regarding violations of 7a, prescribing rules with the President’s 
approval, touching collective bargaining, labor representation, and labor 
elections, and fulfilling the role of voluntary arbitrator. 

The Board was to study the activities of labor boards already created 
or hereafter to be created, and to report through the Secretary of Labor 
to the President as to whether or not such boards were to be given pow- 


'® Senator LaFollette offers amendment, ibid., p. 12025. 
Senator Wagner asks Senator LaFollette to withdraw amendment, ibid., p. 12044. 
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ers under Public Resolution No. 44. The Board was to recommend 
the establishment of new Regional Labor Boards or other special boards 
vested with these powers. From such boards vested with these statutory 
powers the Board is to receive reports and to review appeals upon request 
of such boards, upon a division of opinion, or when the public interest 
demands it. The National Labor Board was to cease on July gth and 
the old Regional Boards to cease when the National Labor Relations 
Board determined they should. The Board was to have authority to 
carry on all investigations and procedures now carried on by terminated 
boards. 

The Board was to request the services of the Department of Labor 
in carrying out its purposes. Each month reports were to be made 
through the Secretary of Labor to the President as to its own activities 
and the activities of any boarads vested with statutory powers. The 
Board may decline to take cognizance of any labor dispute where there 
is another means of settlement provided for by agreement, industrial 
code, or law, which had not been utilized. Further no person or agency 
in the executive branch of the government was to take or continue 
jurisdiction once the National Labor Relations Board or any other board 
established in accordance with Public Resolution No. 44 has taken or 
announced its intention to take jurisdiction, unless it is at the request 
of the NLRB. All findings of fact and orders were to be final except 
where cases of other Boards are reviewed by the NLRB. 

Condensing all the material just presented, it is found that the only 
real addition to the powers of the former National Labor Board is this 
power to order elections and the enforcing powers incidentaly to that 
process. The Resolution did of course give a statutory sanction to the 
existence of a Labor Board with power to investigate, which existence 
had before been established by Executive order. But only one actual 
power was added. 


Reorganization Period 
& 


The new Board set to work with determination. By the end of 
September it had developed itself and the Regional Boards (the old 
Regional Boards continued) to about the full extent of efficiency within 
the legislative framework. ‘The country was divided into seventeen 
jurisdictional areas with a Regional Board placed in a key city in each 
area.’ The Fourth District had in addition to its key office in Phila- 

17 First District, Boston; Second District, New York City; Third District, Buffalo; 
Fourth District, Philadelphia and Pittsburgh; Fifth District, Baltimore; Sixth District, 
Atlanta; Seventh District, New Orleans; Eighth District, Cleveland, Toledo, and Detroit; 
Ninth District, Cincinnati; Tenth District, Chicago, Indianapolis, Milwaukee; Eleventh 
District, Minneapolis; Twelfth District, St. Louis, Kansas City, Mo.; Thirteenth District, 


Fort Worth; Fourteenth District, Denver; Fifteenth District, Los Angeles; Sixteenth Dis- 
trict, San Francisco; Seventeenth District, Seattle, Portland. 
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delphia a sub-regional office in Pittsburgh with an associate director in 
charge. The Twelfth District was set up likewise with the main office 
in St. Louis and the sub-office in Kansas City, Mo. So was the Seven- 
teenth with headquarters at Seattle and the second office at Portland, 
Oregon. The Eighth District had two sub-offices at Toledo and De- 
troit (with associate directors in charge) in addition to Cleveland’s head 
office. The Tenth District also had two sub-offices, one at Indianapolis 
and one at Milwaukee besides the main office at Chicago. Paid directors 
and associate directors replaced the unpaid Regional Board chairmen 
who had carried the load of responsibility in the National Labor Board 
arrangement. This substitution of paid full time executives for the 
previous voluntary leadership has obviously helped a great deal. Some 
544 persons representing the public (the public representative acts as 
chairman of each of the panels of three), management, and labor make 
up these various panels of the seventeen Regional Boards as of Feb- 
ruary, 1935. These panels have been set up in practically all good 
sized cities over the country. The handling of cases can be carried 
on by local panels, in most instances familiar with the background, and 
by being on the spot able to speed through the decisions. The panel 
system has done much to acquaint leaderes of management and labor 
with the opposing viewpoint. Standardized forms make possible accur- 
ate monthtly checks on the activities of each of the Regional Boards. 
All Regional Boards now follow the same general rules in the prepara- 
tion of cases, conduct of hearings (full stenographic reports are now 
made of each case), giving notice, and holding elections as the result 
of an informational pamphlet issued on November 13th to all Regional 
Boards. Personal check with the directors of the eighth and ninth dis- 
trict Regional Boards indicates that the chief handicap met with in 
carrying on their work is the absence of power to subpeona witnesses 
and documents. 

Possible jurisditional conflicts with the Department of Labor Con- 
ciliation Service on one hand and the NRA Compliance Boards have 
been avoided by agreement on two lines of policy. Where industrial 
disputes involve apparent violations of 7a the Regional Boards will act. 
But constant check has been maintained between the Conciliation Ser- 
vice and the National Labor Relations Board to prevent duplication of 
effort. All strike cases, even though involving controversies over code 
provisions other than 7a are to be handled by the Regional Boards 
rather than the Compliance Boards. 

There has been a constant attempt to limit the mediation work to 
the Regional Boards and spedial representatives from the NLRB. Sur- 
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cessful mediation demands diplomacy rather than detachment. The 
NLRB from the first has set its eye on the achievement of a completely 
judicial approach. It hoped truly to become the Supreme Court of 
Labor. If a case takes on national importance as in the Cleveland A 
and P case the Board has not hesitated to inject itself into the contro- 
versy in its mediatory capacity, but such has definitely been the excep- 
tional situation. Fact finding, in those cases that present basis for 
judgment, is to be reserved to the Regional Board. If the National 
Board decides to review any lower decisions it ordinarily accepts the 
transcript and hears only argument at the hearing. This procedure is 
wise and fair, since from a practical standpoint it would not be feasible 
to bring witnesses to Washington. The Board has gone far to make 
of itself a quasi judicial Board charged with the duty of thoroughly 
interpreting 7a in a realistic, clear way and then applying it to the new 
fact situations as they arise. Much of this can be attributed to the 
calibre and quality of the non-partisan personnel of four men who have 
served or are serving. To maintain its judicial function as a so called 
Supreme Court of Labor, the National Board has fashioned certain de- 
vices for its own special need. ‘Thus it will often order show cause 
hearings before the proper Regional Board, ar its own special agent, or 
will return a case to the Regional Board for the taking of additional 
testimony. It has considered appeals a matter of grace, not right, and 
has accordingly often refused review. Unfortunately the success of its 
hearings have been at times directly affected (when it seeks to probe for 
extra testimony at its own or special agent’s hearings) and at all times 
indirectly affected, by lack of power to compel the attendance of wit- 
nesses, to compel the turning over of pertinent documents, and to give 
and administer oaths. 

The NLRB in spite of the increasing number of cases coming before 
it has been able to keep up with its docket. Even the absence of a chair- 
man for almost a month did not impair the discharge of duties.'*  Fur- 
ther, at the same time it has been able to carry forward the investigation 
into the activities of all the other labor boards charged in any way with 
the enforcement of section 7a, as ordered by the executive order of 


June 29th, 1934. 
Results 


Regional Boards—The six months’ summary of the NLRB shows 
that 3437 cases were handled by them from July 1, 1934, through 


** Francis Biddle appoined to fill vacancy caused by Lloyd Garrison’s resignation. 
N. Y. Times, November 17th, 1934. 
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December 31, 1934.'° These cases involved 1,195,247 workers. It 
must be remembered that the absence of standardized forms for the first 
couple of months prevent the figures being entirely accurate but they do 
give a general picture of the number of the cases and of the workers in- 
volved. Of these 3437 cases, 3075 have been closed; 1315 by agree- 
ment, 566 by decision, and the remainder in some other manner. On 
December 31, 1934, 528 cases were pending before the Regional 
Boards.” Of the total cases handled, 691 had to do with actual or 
threatened strikes, involving 495,371 workers actually striking, locked 
out, or threatening to strike. 514 strikes were settled, involving 
196,910 workers; and 469 strikes involving 411,469 workers, were 
averted. 225,664 workers were reinstated. Of the total cases handled, 
2937 involved violations of 7a; 376 wage demands; and 14 reduced 
earnings. 82 cases were submitted jointly to arbitration.” 

These figures have little significance unless we do some comparing. 
Compared with the figures of the first ten months of the National Labor 
Board they suggest some interesting lines of thought.*” ‘Though we are 
comparing a six-month period with a period four months longer we 
find that the total for the NLRB is 94 per cent of the NLB total. The 
number of cases closed under the NLB is but 14 more than the total 
settled under the NLRB. Assuming, that closed and settled mean the 
same thing in this regard, it appears that the effectiveness of the Regional 
Boards as mediators is greatly increased. On the other hand there 
were only 68 per cent as many workers involved in the second period 
as in the longer first period. This would indicate that the volume of 
cases is increasing but the businesses, or possibly departments of businesses 
covered by these cases involve fewer employees. ‘Taking the figure of 
651 strikes and threatened strikes coming before the Board as correct 
for the period of the NLRB, comparison shows that there were only 
52 per cent as many strikes in the six months’ period. Most interesting 
comparison of al], 7a was the cause of complaint in 85 per cent of the 
six months’ case total while it was the cause of complaint in 75 per cent 


1° This period is slightly different from the six months’ period from July 9 to Janu- 
ary 9, since the Regional Boards made monthly reports on the first day of each month, and, 
therefore, includes the period from July 1 to July g before the National Labor Relations 
Board was appointed. 6 months summary, NLRB, Release Feb. 13, 1935. 

2° The apparent discrepancy in these figures is explained by the fact that a number 
of the cases closed since July 9 have been carried over from the days of the National 
Labor Board. Ibid. 

71 The total figure of 1,195,247 workers involved includes 210,000 in the textile 
strike reported by the Philadelphia Board; and 250,000 in a threatened strike of building 
service employees, reported by the New York Board. The 225,664 workers reinstated 
includes those reinstated after discriminatory discharges other than strike cases, as well as 
those reinstated after strikes and lockouts. Ibid. 

*2 10 months summary included in Decisions of NLB. See above. 
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of the earlier period. The need of adequate enforcement appears even 
more acutely in the latest period tabulated. 


National Labor Relations Board.—The figures on the cases of the 
NLRB are not nearly as encouraging as those of the Regional Boards 
measured by successful disposition. But it must be remembered that the 
Regional Board figures are an indication of the effectiveness of this new 
machinery viewed in its mediatory capacity while those of the National 
Board indicate its effectiveness in its judicial capacity. 


I. The six months summary shows that of the 86 decisions handed 
down by the Board no violations were found in 14 cases, while four 
were arbitration awards. This left 68 cases requiring compliance. Com- 
pliance was obtained in only 17 cases. Later the steps taken to enforce 
these other cases will be described. For the time being it suffices to point 
out that compliance was obtained in only 25 per cent of the cases. 


II. The Board proceeded firmly and resolutely with its funda- 
mental task of construing 7a and applying it to the various fact situa- 
tions presented. In the Houde case we find the Board speaking in this 
manner: “Section 7a must be construed in the light of the traditional 
practices with which it deals, and the traditional meanings of the words 
which it uses. When it speaks of ‘collective bargaining’ it can only be 
taken to mean that long observed process whereby negotiations are con- 
ducted for the purpose of arriving at collective agreements governing 
terms of employment for some specified period. And in prohibiting any 
interference with this process, it must have intended that the process 
should be encouraged, and that there was a definite good to be obtained 
by promoting the stabilization of employment relations through collective 
agreements.””* 

On the detailed question of collective bargaining, the Board repeated 
the position of the NLB as to the existence of the correlative duty to 
negotiate on the part of the employer. Such negotiation must embrace 
efforts and counter efforts to reach an agreement. It added two other 
principlees. "Though the breach of a collective agreement is not in 
itself a violation of the statute the discharge of employees against an 
implied term of agreement without exhausting all means of re-negotia- 
tion, amounts to a breach. Activities of so-called “run away employers” 
who sought to avoid collective bargaining by moving their business has 
been definitely proscribed. 

Its position on majority rule is stated in the Houde case as follows: 
“When a person, committee, or organization has been designated by the 


*8 Case No. 12, p. 35, Decisions of NLRB. 
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majority of employees in a plant or other appropriate unit for collective 
bargaining, it is the right of the representative so designated to be 
treated by the employer as the exclusive bargaining agency of all the 
employees in the unit and the employer’s duty to make every reasonable 
effort, when requested, to arrive with this representative at a collective 
agreement covering terms of employment of all such employees without 
thereby denying to any employee or group of employees the right to pre- 
sent grievances, to confer with their employer, or to associate themselves 
and act for mutual aid or protection. This principle the Board believes 
to be the keystone of any sound, workable system of industrial relation- 
ship by collective bargaining.” As to the proper unit to be selected as 
the basis for majority rule this must be determined flexibly by the Board, 
having in mind the growth and nature of labor unions, without laying 
down too rigid general principles. As to elections, the Board feels that 
they are a democratic device which should be employed to settle the 
majority rule question whenever a substantial number of employees, in 
a particular unit, call for an election. 

The statute does not render illegal a “company union,” if by that 
term is simply meant a self-organization of the employees in a particular 
plant into some form of association for collective bargaining or mutual 
aid or protection. But the statute does prohibit interference, restraint 
or coercion of employeres or their agents. Such may arise in respect 
to the iniation, sponsorship, financial support, elections, by-laws, or other 
affairs of any labor organization, including a plant organization or com- 
pany union. 

Unless the company union plan has been submitted in a bona fide 
manner for their approval, participation under the plan will not amount 
to approval. In certain extreme cases of interference or coercion the 
Board has disqualified the company union as a possible agency for col- 
lective bargaining. Thirty per cent of the 86 cases had company union 
(formed or revived since NIRA) for the main or attendant cause of the 
complaint. 

. By far the most frequent form of 7a violation is discrimination, 
being involved in approximately half the cases heard by the Board. It 
has arisen in a variety of situations, including discharge, layoff, demotion 
or transfer forced resignation, or division of work, and in connection 
with reinstatement following a change in corporate structure, strike, 
temporary layoff, or transfer of plant. In numerous cases of this type 
the Board has ordered employees reinstated to their former positions. 


III. The NLRB included in its six months summary certain gen- 
eral conclusions about other industrial labor boards gained as result of 
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research into their activities. “These conclusions must be repeated in 
order to authentically touch up the background of the NLRB’s activity. 
Questionnaires were sent by the Board to all boards which were then 
believed to possibly be handling 7a cases. From the answers received 
from most boards, personal interviews with others, and by its own 
independent investigation, the following general facts were discovered 
and these general conclusions were reached. They are reprinted exactly 
from the six months’ summary. 


“There are two board handling 7(a) cases established by code. These are 
the National Bituminous Coal Labor Board (including six divisional Bitumin- 
ous Coal Labor Boards) and the Newspaper Industrial Board. The code for 
the Electrotyping and Stereotyping Industry provides for a board authorized 
to handle labor disputs, which in the terminology of the N.R.A. includes 
7(a) cases. This Board has not functioned, however, in any 7(a) cases. This 
is also true of a similar board in the Printing Ink Industry. Besides these four 
boards, not considering six or seven committees still in the process of forma- 
tion, boards have been authorized to handle /abor disputes by Administrative 
Order in nine industries. These are: Coat and Suit, Wool Textiles, Cotton 
Textiles, Lithographic Printing, Photo-engraving, Rubber Manufacturing, 
Rubber Tire Manufacturing, and Shipbuilding and Shiprepairing. 


“Three of these authorizations (wool, silk, and cotton) were superseded 
by the Textile Industrial Relations Board. In two cases (rubber and rubber tire 
manufacturing) it proved impossible to establish a committee. The remaining 
four boards have not actually handled any 7(a) cases excepting by mediation.** 


“Five other industrial boards deal with 7(a) cases, of which four were 
created by Presidential Executive Order (The Automobile Labor Board, the 
National Longshoremen’s Board, the National Steel Labor Relations Board, 
and the Textile Labor Relations Board), and one by Administrative Order of 
the Secretary of Interior (Petroleum Labor Policy Board). 


“In few industries, therefore, do we find boards handling 7(a) cases. 
Proper handling of such cases involves administrative machinery which can act 
promptly, and the expense of such machinery is one reason why so few such 
boards have been created. In industries where unions are relatively weak, and 
would, therefore, be relatively weak in representation on the board, labor has 
not been active in the establishment of such boards. Where labor is highly 
organized in a particular industry, there is less need for boards to handle 7(a) 
cases, which are comparatively rare. There is less reason for discriminating in 
the unionized field where collective bargaining has been established. There- 
fore, it is probable that few new industrial boards for handling 7(a) cases will 
be established by consent. 

** The handling of labor complaints—7(a) cases are not included in this category— 
has been authorized by Administrative Order for nine boards or committees, in addition to 
those authorized for disputes, namely in the following industries: Cigar Manufacturing, 
Commercial Relief Printing (16th Zone—N. Y.), Cotton Garment, Dress Manufacturing, 
Infants’ & Children’s Wear Mfg., Lumber & Timber, Men’s Clothing, Men’s Underwear, 
and Textile Print Roller Engraving, but it was found impossible to establish a committee 
in the Lumber and Timber Industry and the Board for Cigar Manufacturing is not func- 
tioning as yet. 6 months summary, NLRB. Release February 13th, 1934. 
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“We do not believe that the setting up of separate industrial boards with 
authority to handle 7(a) cases should be encouraged. As already noted, to 
handle such cases promptly and effectively, it is necessary to have regional 
boards with full-time personnel, to which complaints can be referred without 
the inconvenience and expense to complainants involved where only a central 
board has been established. 

“Our study of industrial boards has convinced us that 7(a) cases should be 
handled by non-partisan boards of the type of the Steel, Textile and Petroleum 
Boards, or the National Mediation Board (railroad board). Where boards are 
bi-partisan friction develops from the difficulty of the representatives of indus- 
try and labor agreeing. The neutral chairman also is forced into an appearance 
of “taking sides,” which prejudices him with one party or the other. Although 
the panels handling cases on our Regional Boards are bi-partisan, nevertheless 
their decisions are merely recommendations subject to the review of the 
National Board, which is non-partisan. 

“Decisions involving not only findings of fact but interpretation of a 
statute as general in terms as 7(a) require a dispassionate approach. This is 
ordinarily lacking in a bi-partisan board. Insofar as possible, decisions should 
be formulated either in the first instance or on appeal by one body, so that the 
interpretation of the Section and the formulation of the labor law, which will 
necessarily be built up on the decisions, may be consistent. A decision of 7(a) 
cases sets a precedent for and affects all industries. On the other hand, inter- 
pretations of wages, hours and working conditions do not in most instances 
tend to the formulation of general principles and precedents. For such bi- 
partisan boards function most successfully. 

“Our investigation has revealed that many boards now authorized to 
handle 7(a) cases suffer from cumbersome procedures which cause needless de- 
lay and expense. For the reasons set forth we do not believe that new indus- 
trial boards should be established to handle 7(a) cases—certainly not unless 
they are approved as to form and procedure by our Board, which should be 
ultimately responsible not only for interpretation of Section 7(a) mut for its 
effective application through administrative machinery. The inadequacies of a 
particular industrial board should not be allowed to interfere with the exten- 
sion of the principles of collective bargaining to the workers coming under the 
protection of the statute. Therefore the decisions of all industrial boards with 
respect to 7(a) cases should be subject to review by this Board.*° Such appeal 
already exists from, the decisions of the Textile Boards. It is doubtful whether 

2° The Dean Jennings case illustrates the necessity of this position. The NLRB on 
December 12th, 1934, affirmed its opinion rendered on December 4th. Such opinion held 
that the San Francisco Call Bulletin had forced Dean Jennings to resign in violation of 
7a. The employer had declined to contest the case on the merits but argued it on the juris- 
dictional grounds. Its contention was that the Daily Newspaper Industrial Board had 
proper jurisdiction. Recommendations to refrain from handling the case were made by 
Blackwell Smith, NRA Counsel and Donald Richberg, Executive Director of the National 
Emergency Council. The Board, however, found nothing in the Newspaper Code to indi- 
cate the industrial board was given exclusive jurisdiction over 7a cases. It decided that 
under the board jurisdiction of the NLRB it should retain jurisdiction of this case. But 
the President on January 22nd by letter narrowed the Board’s competence to deal with 
such type of cases to mere investigation and recommendation to himself. The Board was 
thus divested of jurisdiction in this case and it is presumed the case was turned over to the 
Newspaper Industrial Board. What has happened to it since, discovery has not disclosed. 
But surmise is entirely in order. 
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there is any appeal from the Steel Board. The National Labor Relations Board 
may take original jurisdiction of 7(a) cases coming within the competence of 
industrial boards (subject to the qualifications expressed in the President’s 
letter to the Board, dated January 22, 1935). We have, however, followed a 
general policy not to take jurisdiction over such cases unless special circum- 
stances make it advisable to do so, such as the breakdown or failure to function 
of the machinery of the particular board before which the case is pending.” 


IV. Courage and frankness have continually characterized the acts 
of the National Labor Relations Board. In such a spirit it fearlessly 
handled the Jennings Case in the face of mighty opposition by the pow- 
erful newspaper interests. Richberg and Roosevelt, not the Board, cap- 
itulated. With the same degree of frankness the Board has admitted 
the vital defects in its enforcement machinery. 

The chief means of enforcement which the Board has employed 
to gain compliance is recommending to the Compliance Division of the 
NRA that the offending company’s Blue Eagle be removed. Of the 
thirty-six such recommendations the Blue Eagle has been removed in 
24 cases. In a few cases where the insignia means something from an 
economic standpoint, injunctions have been obtained in the Supreme 
Court of the District of Columbia against such action.** In the other 
cases the removal has been of no effect. “Phere are few cases recorded 
where a violating company has later complied with the order and re- 
ceived back its Blue Eagle. 

The Six Months’ Summary says that “Nineteen cases were referred to the 
Department of Justice. Seven of these were returned on the ground that 
because of the absence of interstate commerce, or for some other reason, Fed- 
eral action was not warranted. Four of these seven have been referred to 
State District Attorneys for enforcement in states where appropriate enforce- 
ment acts, supplementary to the National Industrial Recovery Act are in effect. 
Of the remaining twelve seven have been referred by the Department to 
United States Attorneys for the initiation of appropriate legal proceedings, 
and five are still pending in the Department. In addition to the foregoing, 
the National Labor Relations Board transmitted to the Department of Justice 
one case which had been decided by the National Labor Board; this case has 
been sent by the Department to the United States District Attorney for the 
District of Kansas for enforcement. In another case, a 7(a) complaint, which 
has not come before this Board for decision, was referred directly to the 
Department of Justice for the institution of a bill in equity. 

“Court enforcement (other than enforcement of election orders) under 
the present machinery is slow, uncertain, and cumbersome. The proceeding 
may be by bill in equity to force the employer to bargain collectively, or 
indictment for violation of Section 7(a) as embodied in the particular code 
under which he may be operating. The record before the Board serves as 
nothing more than the basis for the Attorney General to proceed. It cannot 


262 U. S. Law Week 7. Whether such injunctions shall be made permanent, now 
awaiting trial cn merits. 
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be filed or used in court, and the case must be tried de novo. After a bill in 
equity is filed the employer has 30 days to answer; or he may move to dismiss 
or for a bill of particulars. The case cannot, necessarily, be tried at once. As it 
must be brought in the district in which the defendant resides, or where if a 
corporation, it is incorporated, there is often the burden and inconvenience of 
bringing witnesses from a distance.”7 

It must be remembered that private persons cannot seek redress in 
the courts for violations of 7a. The attorney general or district attorney 
brings suits as government actions. 

Action has been taken by bill of equity only in the Houde Engineer- 
ing Corporation Case. This serves to illustrate the unfortunate delay 
connected with the present means of attempted court enforcement. The 
Board hearing was on the 24th of July, 1934. The acts complained of, 
failure to recognize and deal with the A. F. of L. union selected by the 
majority (by Nat. Labor Bd. election) to represent the employees, had 
occurred sometime before. On August 30th, 1934, the decision ordering 
the corporation to deal with the representatives of the majority was 
handed down. The case was referred to the Department of Justice for 
action but it was not until the 4th of December that a Bill of complaint 
was filed in the western district of New York. As yet (April 29th) 
the case is awaiting argument on demurrer. A statement in the first 
monthly report of the Board is appropriate as a comment. “In the deci- 
sion of cases arising under Section 7a, it is not enough that decision be 
just. It must also be prompt. The rights created by Section 7a cannot 
more effectively be destroyed than by delay in hearing the cases, delay 
in deciding them, and delay in enforcing the decisions.”** The National 
Labor Relations Board has done everything within its legislative power 
to fulfill its pledge as to speed in hearings and decisions. The procedure 
has bogged down as to enforcement after the case leaves the hands of 
the National Labor Relations Board. It must be recognized that there 
has been a tremendous spectre of industrial oposition to Section 7a, 
ominously acting,as a brake on all these attempts to enforce the decisions 
of the Board. That spectre has become bolder and more vocal since 
Judge Nields handed down his decision in the Weirton case adverse to 
7a.”* So until Supreme Court sanction is placed on the right of the Fed- 
eral Government to regulate employer-employee relationships as a nec- 
essary part of the full stream of interstate commerce, and until there is a 
determination as to whether or not majority rule is permitted under 7a 
and whether if so, it doesn’t invade the minority’s rights under the fifth 
amendment, and until illegalized employer interference, coercion, and 


27 Six months summary, NLRB, Release February 13th, 1935. 
*® Release, Dept. of Labor, Aug. 14th, 1934. 
*° 2 U.S. Law Week, p. 631. 
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restraint are given more definite court contour, and until such prohibi- 
tions are found not to violate the fifth amendment we can well assume 
that the spectre will continue to stalk behind, paralyzing enforcement. 

Enforcement of election orders presents another question. Public 
Resolution No. 44 gave the power of ordering collective bargaining 
elections, and the power of compelling witnesses and pertinent docu- 
ments. The resolution stated that there was to be enforcement and 
review of these orders in the same manner as those of the Federal Trade 
Commission, That power has been exercised in certain cases. But as 
yet there have been no completed court tests of the power.*” However 
at the present time there are pending before the Circuit Court of Ap- 
peals some eleven petitions of review of election orders.** For example 
the Firestone Rubber Co. and the B. F. Goodrich Rubber Co. have such 
petitions of review before the 6th Circuit Court at Cincinnati. It would 
appear that the basic constitutional question is the same as in the Weirton 
and Houde cases. Does the Federal Government have the right to 
regulate employer-employee relationships of an interstate business? The 
question as to the legality of the power to order elections, compel witness 
attendance in pursuance thereof, and to enforce the orders as the Federal 
Trade Commission has and does, would appear to have been well 
settled.*? 


Wuat oF THE FutTureE?—Cuapter III 
The Wagner Bill Points the Way 


The stories of these two Boards suggest the direction traveled since 
August 5th, 1933. The road taken definitely points the way that must 
yet be taken before collective bargaining will become completely inte- 
grated into our economic life. A permanent administrative Board coupled 
with sufficient subagencies must be established. To this Board must 
be given the powers to prevent those practices which in many instances 
have reduced this widely heralded charter of labor’s rights to mere 
paper. Assuming that impending constitutional barriers will be crossed, 
what, specifically, will this yet untraveled road be like? One projected 
map is at hand, the second Wagner Labor Disputes Bill.** In most 
instances it correctly sketches the direction which will avoid the defects 


°° Ames Baldwain Wyoming Co. v. NLRB, CCA 4th Circuit (Nov. 1st, 1934), is not 
on the merits of the power to order elections. It merely held that until the Labor Board 
made a final election order there was no basis for review by the Circuit Court of Appeals. 

52 2 U.S. Law Week 770. 

*2 Sears Roebuck and Co. v. Federal Trade Commission, 258 F. 307; National Har- 
ness Manufacturers v. Federal Trade Commission, 268 F. 705; T. C. Hurst and Son v. 
Federal Trade Commission, 268 F. 874. 

53S. B. 1958, introduced February 15th (calendar day February 21st), 1935. 








se alga eS 








240 LAW JOURNAL — MAY, 1935 


and deficiencies which have existed along the highway already passed 
over. At certain places it appears to me defects are not avoided. Those 
places will be pointed out at the proper time. 

The Wagner Bill proposes to create a National Labor Relations 
Board which shall be an independent agency in the executive branch of 
the government. Impliedly it is to be permanent and non-partisan. 
For greatest future effectiveness it is planned to make it independent 
of the Department of Labor. The only argument that would appear 
in favor of making it answerable to the Secretary of Labor would be 
that in this way better coordination could be maintained with the media- 
tory and conciliatory functions of the Labor Department. But since 
the new Bill does not give the new Board any express powers of media- 
tion and conciliation, the coordination that is necessary can be achieved 
without dependence. Independence on the other hand should spell more 
courage and speed in the process of making collective bargaining actual 
and living. Nonpartisanship and impartiality are highly essential to the 
maintenance of the proper judicial approach to each new situation, to 
the building up a very important new body of labor law, and to the 
swift enforcement of each order not complied witth. 


Unfair Labor Practices 

Section 7 of the Bill declares once more the rights of employees to 
form, assist, or join labor organizations, to bargain collectively through 
representatives of their own choosing, and to engage in concerted activ- 
ities for the purpose of collective bargaining or other mutual aid or pro- 
tection. 

It is the following section (Section 8) that sets out the practices of 
employers against the rights of Section 7, to be known as unfair labor 
practices, that are henceforth to be proscribed. It is only by the outlaw- 
ing of them that Collective Bargaining shall have any real validity; and 
so it is, that this section presents the real heart of the Bill. Four series 
of unfair labor practices are listed in Section 8. These fence off the area 
in which no employer can henceforth legally tread; and it is these unfair 
labor practices which we shall find the Board is empowered to prohibit. 
Each of these will be repeated exactly as it appears in the Bill. If com- 
ments are appropriate they will follow. 

(a) The first unfair labor practice: “‘to interfere with, restrain, or 


coerce employees in the exercise of the rights guaranteed in Section 7.” 
This largely repeats the words appearing in Section 7a (1) of NIRA. 
(Title 15 USCA 701-712). Though experience has found the words 
rather incapable of exact definition it is well to reinsert them. For it 
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will offer the Board elasticity of approach as new problems and situations 
arise which present practices which must be prohibited. To illustrate: 
It would be against our ideas of freedom of speech to say by statute, that 
employers or their agents should not be allowed to mention the word 
“union” or the word “organizer” to their employees. Yet the situation 
often exists where an employer, by continual questions about whether 
an organizer for a union had been around, or by an employer or his 
agent relating actual union meeting happenings (thus proving to the 
employee that the company had spotters at the meeting), could raise an 
implicit threat against any employee joining. The result is a clear nullifi- 
cation of the employee’s right of collective bargaining. It is in new 
situations such as these, each with its own particular facts, that the Board 
must have broad leeway in declaring what are unfair labor practices. 
(b) The second unfair labor practice: “to dominate or interfere with 
the formation or administration of any labor organization or contribute 
financial or other support to it: Provided, That subject to rules and 
regulations made and published by the Board .... , an employer 
shall not be prohibited from permitting employees to confer with him 
during working hours without loss of time or pay.” This bans the evils 
of company unions—employer domination, control by financial support, 
and other interferences—without actually prohibiting labor organizations 
whose scope is confined to the company. (c) The third unlawful prac- 
tice: “By discrimination in regard to hire or tenure of employment or 
any term or condition of employment to encourage or discourage mem- 
bership in any labor organization: Provided, That nothing in this Act, 
or in the National Industrial Recovery Act (USCA Title 15, 701-712) 
as amended from time to time, or in any code or agreement approved 
or prescribed thereunder, or in any other statute of the United States 
shall preclude an employer from making an agreement with a labor 
organization (not established, maintained, or assisted by any action de- 
fined in this Act as an unfair labor practice) to require as a condition of 
employment membership therein, if such organization is the representa- 
tive of the majority of the employees in the appropriate collective bar- 
gaining unit covered by such agreement when made.” This seeks more 
specifically than does the first unfair practice to illegalize the terrific 
economic pressure which employers exert over employees, by means of 
threatened job loss, wage, hour, and condition discrimination, in order 
to prevent unionization. At the same time it clears up the misunder- 
standing as to whether 7(a) outlawed the closed shop by specically per- 
mitting the closed shop provided the bargaining agency is legal and 
provided it represents the majority, (d) The fourth unfair labor prac- 
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tice: “to discharge or otherwise discriminate against an employee because 
he has filed charges or given testimony under this act.” 

It would seem that in the light of numerous decisions of the NLB 
and NLRB and official statements of their principles (see excerpt, Houde 
case. Milton Handler report on NLB, and NLRB statement of prin- 
ciples, above) the first unfair labor practice is broad enough to embrace 
refusals of employers to deal with the collective bargaining agency rep- 
resenting his men. But the constant repetition of this practice, striking 
as it does at the heart of collective bargaining, suggests the need of an 
imperative prohibition. Later on the bill states (Section ga) that “rep- 
resentatives designated or selected for the purposes of collective bargain- 
ing by the majority of the employees in a unit appropriate for such 
purposes, shall be the exclusive representatives of all the employees in 
such unit for the purposes of collective bargaining in respect to rates of 
pay, wages, hours of employment, or other conditions of employment: 
Provided, That any individual employee or group of employees shall 
have the right at any time to present grievances to their employer 
through representatives of their own choosing.” 
the necessity and lawfullness of majority rule and impliedly declares the 
duty of the employer to negotiate. But neither at this place or any other 
place is there a direction either affirmatively or negatively that such 


This expressly declares 


refusal will amount to an unfair labor practice. In the first Wagner 
Bill introduced at the 2nd session of the 73rd Congress (S. 2926), such 
refusal to negotiate was definitely made an unfair labor practice. The 
modified National Industrial Adjustment Bill deleted it and it remains 
still deleted in the present Bill 13. Apparently the sponsors feel that the 
first unfair labor practice includes it. Possibly so, but since such refusal 
topples the whole structure of collective bargaining, it should be specific- 
ally outlawed and not merely left to optimistic conjecture. 

These unfair labor practices very properly do not include any 
brakes on labor union activity. The organized industrialists have been 
quite insistent that “labor union coercion” should be outlawed. But such 
a request, sounding perfectly fair on the face, does not deserve attention 
when scrutinized. Until the previous unfair labor practices of employers 
are prohibited by law there is nothing in our law to eliminate this all- 
powerful economic weapon of threat of job loss by which the employer 
keeps his men divided against themselves, and in a position where he can 
dictate any and all terms of employment. This is real economic coercion 
and must be prevented. But the attempts of a labor union to encourage 
membership, though annoying to some individualistic employees, at no 
time assumes any possible similarity to the economic coercion described 
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above. Certainly just because employers are proscribed from certain 
practices, in fact told to keep their hands completely off unionism, labor 
unions should not be prevented from persuading membership. Unionism 
can only exist if continual organization is carried on. On the other 
hand, if ever these attempts to encourage membership are accompanied 
with acts of violence, assaults, threatened assault, mayhem, etc., there 
are sufficient laws on the books to punish them. 


Scope of the Bill 


The Wagner Bill, Sec. 2(2) (3), expressly excludes from its effect 
all United States, state, and local employees, agricultural laborers, do- 
mestic employees and those employed by parent or spouse. It appears 
that there is no ground for excluding Federal employees, agricultural 
laborers and domestic employees. The right of self organization should 
be definitely guaranteed by law to all Federal employees. For with the 
trend towards a continual increase in the ranks of Federal employees 
the need of their self organization is growing. Policy conflicts, which 
might arise if the NLRB had to enforce an order in the Courts against 
the particular government official, seem as merely academic possibilities. 
Certainly upon the finding of an unfair labor practice by the Board there 
would be compliance and if not, could not the Circuit Court or Court 
of Appeals enforce with mandamus? The Donovan Case arising in the 
National Recovery Administration last summer shows the necessity of 
guaranteeing to government workers also, that same freedom from 
coercion and interference which makes real collective bargaining pos- 
sible.** 

The violent opposition to agricultural laborers union in the Onion 
Fields of Ohio, in the Imperial Valley of California and in the tenant 
farmer region of Arkansas, gives adequate testimonial to the necessity of 
extending collective bargaining guarantees to the agricultural laborers 
of America. Domestic employees none the less need collective bargain- 
ing because their employment is not collective. For actually their wages 
are set by collective conditions. 

The present Wagner Bill, Section 2(3), does not exclude workers 
who take the places of striking employees, from the definition of employ- 
ees. In other words strike breakers would be allowed to participate in a 
collective bargaining election held among all the employees. Such out- 
siders should not be allowed to do so. Obviously they would support 


** American Federation of Govt. Employees ex. rel. John L. Donovan, Case No. 39, 
Decisions of NLRB. 
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the employer’s position and thus probably nullify the collective bargain- 
ing rights of the real employees. 

The Wagner Bill decisively settles the question of the National 
Board’s relation to other labor boards. At one point, Section 6(b) the 
Board is directed to study the activities of such boards and agencies as 
have been or may be hereafter established to deal with labor disputes, 
and to reecive from such boards reports of their activities. At another 
point, Section 10(a), the Bill states that the power to prevent unfair 
labor practices is exclusively with this Board and shall not be affected 
by any other means of adjustment or prevention that has been or may 
be established by agreement, code, law, or otherwise except as a later 
section permits equity proceedings by the several district attorneys at the 
sole request of the National Labor Relations Board. This takes away 
all jurisdiction of enforcement from other Boards. The Board may in 
its discretion, defer its exercise of jurisdiction over any such unfair labor 
practice in any case where there is another means of prevention provided 
for by agreement, code, law, or otherwise, which has not been utilized. 
Section 10(b). But in any case where the Board has so deferred, the 
Board may at any time thereafter institute proceedings under this Act 
in order to assure the effectuation of the policy of this Act and the 
development of a uniform body of administrative interpretation and prac- 
tice with respect to unfair labor practices as defined in the Bill. This 
should remove any chance of a repetition of another Dean Jennings case. 
The Board is not'restricted to the right of review over these other 
boards. It can walk right into a situation, hold a hearing, and hand 
down an order regardless of what had already been done. 

The Wagner Bill, Section 10(c, d, e, f), grants the Board power 
to investigate any cases of unfair labor practices, hold hearings, make 
findings and orders, and enforce such in the Circuit Court of Appeals, 
or the Court of Appeals for the District of Columbia. It also grants 
power by Section 12(a, c) to act either by itself, or designate some agent 
or agency to act as Arbitrator in labor disputes, and in case of breach 
of the arbitration agreement to enforce the same in the appropriate Dis- 
trict Court or the Supreme Court of the District of Columbia. But the 
Bill grants no mediatory or general investigatory powers which would 
include mediation and conciliation. Likewise the sub-boards are not 
given any such powers. The area is confined strictly to unfair labor 
practices and arbitration. This means that if there is no unfair labor 
practice involved, the National or Regional Board must immediately 
back out leaving it apparently to either the Compliance Boards or De- 
partment of Labor conciliators. Actually this will not cut down the 
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Board’s total jurisdiction a great deal if the present type of cases con- 
tinue. For the six months’ summary showed that 85% of the cases 
handled by the regional labor boards are 7(a) cases. 

This determination as to future jurisdiction provokes two lines of 
comment. In the beginning of the NLB story the guiding philosophy 
of the Board was projected into the future. The future has arrived. 
But only half of the projection remains accurate. The Board has and 
will continue to build up a living body of collective bargaining law shaped 
to protect the workers’ rights. But the psychology of the conflict still 
exists. And apparently the mediatory days of the National and Regional 
Boards, dedicated to substituting negotiation for conflict, are over. The 
new Board will achieve that quasi-judicial character which has been the 
expressed goal of the NLB and the NLRB and of those who have been 
the closest students and champions of the Labor Board. With such a 
goal reached collective bargaining may then become a reality. This 
leads to the other line of comment. It has been apparently thought wise 
to remove the National and Regional Boards in the future from any 
possible area of jurisdictional dispute with the Labor Department con- 
ciliators. Such dispute and duplication of effort have arisen in the past 
year and nine months. But that is to exist no longer. 

The Wagner Bill supplies the power necessary to hold adequate 
hearings. Proper authority for Board, member, agent, or agency to issue 
and serve complaints, where they are to be issued and how served, are 
all set out, Section 13(4), (5). Compulsory process will be available to 
the Board to subpoena wtinesses, documents, and testimony, Section 
13(1). The defendant is to have the use of the power to compel wit- 
nesses to attend though the complaining party is not specifically given 
the power, actually it should work out that all his needed witnesses will 
be subpoened. For the Board, seeking to get all the facts before it acts, 
will be anxious to call all witnesses. Contumacy or refusal to obey sum- 
mons is to form the basis for application to either U.S. District Courts 
or the Supreme Court of the District of Columbia for contempt proceed- 
ings, Section 13(2). All board members, or designated agents or agen- 
cies are to have authority to administer oaths at hearings, Section 13(1). 
Perjury will thus be punishable. 

The defense of self incrimination cannot be made to demands to 
testify or produce evidence though such testimony cannot be used to 
prosecute the defendant or to subject him to a penalty or a forfeiture, 
with the exception of prosecution for perjury, Section 13(3). These 
various steps will result in getting into the transcript all the pertinent 
evidence. 
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Such transcript will then be placed on file with the National Board 
who thereafter may take further testimony or hear argument. The 
Board will then make its finding of fact and if it has found the company 
guilty of an unfair labor practice it will make an appropriate cease and 
desist order, Section 10(d). If it finds no evidence to support the com- 
plaint, the complaint will be dissolved. One objection presents itself. 
It would appear that only the NLRB can make findings of fact. For at 
all other places where the Bill extends certain authority or powers to 
member, agent, or agency the Bill definitely states that. But such is not 
so here, Section 10(d). The result will necessarily be that cases might 
well become clogged at the bottle neck waiting for the National Board 
to make its finding of fact. Experience has been that many employers 
will accept the finding of fact of the Regional Boards and act accord- 
ingly. Thus the whole national docket has been greatly expedited. The 
solution is to extend the fact finding power to member, agent, or agency. 

The remainder of the procedure is identical with that of the Fed- 
eral Trade Commission and thus already tried under fire. Petitions to 
enforce or review orders (collective bargaining election order included) 
are entered with the appropriate Circuit Court of Appeals or Court of 
Appeals of District of Columbia, Section 10(f) (g). The pleadings, 
testimony, argument, are made part of the transcript and filed with the 
petition. Unless the court is convinced further facts should be adduced, 
the facts in the Board’s record stand. If new facts are to be brought out 
the case is referred back to the Board for further testimony and modifi- 
cation, or affirmance of its findings of facts. Once settled, they are con- 
clusive, if supported by the evidence; and no objections not urged before 
the Board will now be considered unless extraordinary circumstances 
require it. The Court will then proceed to make a decree enforcing, 
modifying, or setting aside the Board order. ‘The Court is also empow- 
ered to grant such temporary relief or restraining order as it deems just 
and proper. Petitions under this act are to be heard expeditiously and 
if possible within 10 days after they have been docketed. The court’s 
jurisdiction is exclusive except as reviewable by the Supreme Court by 
writ of certiorari. Authority is also given solely to the National Labor 
Relations Board to proceed de novo in the District Courts through 
appropriate equity proceedings. It would seem that this right to seek 
such injunctional relief should be extended to all persons. History under 
the Anti-Trust laws shows the advisability of extending the right of suit 
against trust violations to private persons. This subject matter is suffi- 
ciently analogous to suggest the necessity of the same broad permission 
here. 
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In both these procedures, either in the Circuit Court or Court of 
Appeals or in the District Court, the court’s jurisdiction to grant tempo- 
rary relief, a restraining order, or to make decrees modifying, enforcing, 
or setting aside a Board order is not to be limited by the Norris- 
LaGuardia Anti-Injunction Act (USCA, Title 29, 101-115) Section 
10(i). This is extremely important in light of the refusal by Judge 
Nields in the Weirton case to entertain the government’s request for 
temporary relief, because according to his judgment the equity jurisdic- 
tion of his court had been closed to such requests, by the Norris- 
LaGuardia Act. 

These two procedures, particularly the first, arm this new Board 
with adequate enforcement powers—a long stride from that early hope 
of enforcement by the sanction of public opinion. No more power could 
be assigned to the new NLRB as an administrative board. For courts 
guard jealously their power of judicial review and will retain their appel- 
late control over the findings and orders of the Board even though they 
may be very loath to overturn any Board decision. 





The story of the National Labor Board~has been told. The experi- 
ences of the National Laobr Relations Board have been related. And 
now the last finishing touch has been added to the map of the Future, 
a Future that must come if Collective Bargaining is to become a per- 
manent living part of our economic life. 
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Federal Taxation of Admissions to Athletic 
Contests of State Universities 


Joun D. Brack 


The Federal Revenue Act of 1932 Sec. 711 (a) amends the Act 
of 1926 Sec. 500 (a) so as to impose “a tax of 1c for each 10¢ or 
fraction thereof of the amount paid for admission to any place, including 
admissions by season tickets or subscriptions, to be paid by the person for 
such admission; except that in case the amount paid for admission is 
less than 40c, no tax shall be imposed.” 

The Act of 1926 Sec. 500 (b) (1) provides an exemption from 
the payment of taxes levied on admissions, the proceeds of which inure 
exclusively to the benefit of educational institutions. The Act of 1932 
amends this provision Sec. 711 (c) and reads, “The exemption from 
tax provided by subdivision (b)(1) shall not be allowed in the case of 
admissions to any athletic game or exhibition, the proceeds of which 
inure wholly or partly to the benefit of any college or university (in- 
cluding any academy of the military or naval forces of the United 
States).” 

The statute, according to these provisions, makes no exception for 
any State school, college, or university, so that the purchaser of an ad- 
mission must pay a Federal tax on such admissions to athletic contests 
though they be conducted by State educational institutions on their own 
property and for their own benefit. 

The problem at once arises as to whether or not such a tax is un- 
constitutional, first as being a tax which operates to burden an instru- 
mentality or agency of the State, and secondly as being a burden on the 
officers and employees of the State by placing upon them duties in re- 
spect to the administration of Federal laws and the collections of Federal 
taxes. ' 

It is valuable as a back ground that we notice the present status of 
this Act relative to State educational institutions over the country. Prac- 
tically all of these institutions are collecting such tax and paying it over 
under protest to the Federal Government; Ohio State University is 
doing this. 

It is interesting to observe that if the statute under consideration 
is declared unconstitutional as applied to State schools, the amount so 
paid-in could not be clamed by the institutions themselves, but only by 
those individuals who purchased tickets and who paid the tax, upon due 
proof of such facts. 
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The University of Iowa at Iowa City has collected the tax and 
impounded it, but the State College at Ames has refused to collect it in 
the first instance. The action of these institutions was taken as the result 
of an opinion by Neill Garrett, Assistant Attorney General of the State 
of Iowa, contained in a letter of September 15, 1932, addressed to the 
University of Iowa. The decision in such letter was that the tax was a 
burden upon the State in its performance of an essential governmental 
function.* 

The University of Minnesota at Minneapolis has collected the tax 
and impounded it following an opinion of Henry N. Benson, Attorney 
General of the State of Minnesota, rendered in a letter of September 23, 
1932, addressed to the Comptroller of the University of Minnesota. 
The Federal Act was declared unconstitutional because first, it bur- 
dened the State in its carrying out a governmental function, and sec- 
ondly, it burdened officers of the State with duties in respect to admin- 
istering Federal laws and collecting Federal taxes.’ 


1In the letter Mr. Garrett said, “The question arises at once as to whether or not 
the Federal Government has the power to thus burden an agency or instrumentality of the 
State Government, such as State colleges and universities which are absolutely State sup- 
ported and which are controlled by the legislature of the State and the State Board of 
Education, which is a creature of the State law and draws its very life, sustenance and 
authority from the provisions of State law. 

“We shall not undertake to set out or to review herein the various decisions of 
higher courts relative to the principle involved in this matter. It is sufficient to say that a 
State College or University is an instrumentality of the State engaged in performing a 
strictly governmental function. 

“It is suggested that the Federal tax on admissions involved herein is expressly levied 
on the ‘person paying such admission’ so that no burden is imposed upon the state institu- 
tion, it being merely a collecting agency. This, however, does not avoid the difficulty nor 
answer the question. The courts have held that the Federal government cannot burden, 
even to a slight degree, a strictly governmental function of the State government, and that 
if such a thing would be permitted, there would be a tendency toward impairment of gov- 
ernmental agencies under State control. Also, the charging of admissions to athletic con- 
tests is a means employed by the college and university regents and boards, and in the case 
of State institutions, by the State, for raising revenue for the purpose of defraying at least 
a part of the expense of conducting the physical education programs, and, therefore any 
Federal tax imposed upon that means necessarily burdens the States in its conduct of such a 
governmental enterprise. 

“Hence it seems clear to us that the Federal tax herein referred to is an interference 
with and a burden upon a governmental function of the State.” 


? Mr. Benson’s letter reads, “The Supreme Court of this State has held in effect that 
the University is a ‘Constitutional Corporation’ and as such is an agency of the State gov- 
ernment to accomplish a State purpose: George v. University, etc., Association, 107 Minn. 
424; State ex. rel. Smith v. Reed, 125 Minn. 194; State ex. rel. University v. Chase, 175 
Minn. 295. It is our understanding that the athletic games and exhibitions conducted by 
the university and participated in by students thereof augment the funds available to the 
Board of Regents for the maintenance of the university, and that substantial net profits 
accrue from these games and are used for general university purposes. 

“Since the University is an agency of the State and is engaged in the performance of 
a State function, it follows that the games and exhibitions in question are proper govern- 
mental activities of the State. This being established, it follows that within the docrine 
of Gillespie v. Oklahoma, 257 U.S. 501, and Burnett v. Coronado Oil Co., 285 U.S. 393, 
and other decisions of the U. S. Supreme Court therein cited, a tax upon admissions to 











a 


+ a ee 


| 


tect a ea nec NRE 


250 LAW JOURNAL — MAY, 1935 


In West Virginia there is a suit now pending in the Federal Court 
for the Northern District of West Virginia which will be heard at the 
Elkins, June, 1935, Term of Court. 

This suit involves the University of West Virginia at Morgantown, 
but, because of the peculiar factual situation, such may not serve as a fair 
test of the problem before us. During the season following the passage 
of this Federal Revenue Act of 1932 the tickets of the university were 
itemized as $1.00 for admission and 10 cents for Federal tax. The 
Federal government does not seek to recover for a failure to levy and 
collect the tax in the past, nor to compel a levy and collection in futuro, 
but brings suit to recover only such amounts as was levied and collected 
under the tickets which carried the itemization of the 1oc Federal tax. 
The Athletic Department segregated the admission and the tax items on 
the tickets, but when the proceeds were received, they recorded them 
as lump sum proceeds without any corresponding demarcation, and failed 
to turn the tax item in to the Federal government. The Department 
now prints the tickets at a lump sum price without any itemization of a 
Federal tax. 

The case does not appear very favorable in so far as the University 
of West Virginia is concerned, for even if the court assumes the Federal 
act to be unconstitutional upon either of the two grounds which we have 
enumerated as being the basis of the discussion at hand, it does not seem 
that the State could claim the proceeds as against the Federal govern- 
ment. 

The tax has been collected for the Federal government. If the 
those games and exhibitions is in effect a tax upon a governmental function of the State, 
and in our opinion, may not lawfully be imposed by the Federal Government. 

“Under the terms of the revenue act it is made the duty of every person receiving 
payments for admissions subject to this tax to collect the amount thereof from the person 
making such payments. Return under oath must be made concerning the taxes so collected 
to the collector of the proper district, and the moneys so collected paid at the time the 
same are due. The commissioner of internal revenue, in accordance with the terms of the 
act, has prescribed regulations in respect to keeping daily records of all classes of admis- 
sions, and these records shall be available to inspection by the U. S. authorities. In order 
to comply with the act and with these regulations a person receiving payment of the 
admissions tax must necessarily be subjected to considerable additional responsibility and 
trouble in the matter of keeping the records prescribed in the manner required. We think 
it is well established by the decisions that the Federal government may not lawfully burden 
officers and employees of a state with duties in respect to the admission of the federal 
laws and the collection of federal taxes. It is likewise true that the State cannot impose 
duties relating to its own governmental functions upon officers or employees of the Federal 
government. It occurs to us, ‘therefore, that in attempting to make it the duty of the 
State to collect, keep record of, and remit to the Federal government an admission tax 
upon games and exhibitions given by a state university which occupies the status of the 
University of Minnesota, Congress has exceeded its powers, and that the State cannot thus 
be compelled to act as an agency of the Federal government. 

“It is therefore our opinion that the tax on admissions as prescribed by the Federal 


Act is not applicable to payments made by persons for admission to athletic games and 
exhibitions of the University of Minnesota.” 
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Federal act is unconstitutional as being a burden upon an instrumen- 
tality by which the State exercises an essential governmental function, 
the Athletic department could not claim the tax so collected as its own. 
Such would belong to those individuals who paid the tax, upon their 
duly proving such fact, but the contest for the proceeds would always 
be between those individuals and the Federal government who was re- 
sponsible for the tax and for whom it was collected by the State. The 
State might intervene in the litigation to aid in having the act declared 
unconstitutional, yet there would still remain the necessity of those indi- 
viduals who paid the tax proving they had done so, before the Federal 
government would be required to refund the amount to them. 

On the other hand if the act was to be declared unconstitutional for 
placing duties of enforcing Federal acts upon officers of the State, there 
is the fact that there was no express prohibition by the State against their 
collecting such tax. A State can consent to its officers performing cer- 
tain functions for the Federal government; it seems that the complaint 
should come before and not after the duty has been performed to the 
knowledge of the State. The contest for the proceeds would likewise 
be between the individuals who paid the tax and the Federal government. 

It is noticeable that neither any State nor the Federal government 
wishes to take the initial step in the litigation, both realizing that the issue 
is a close one and neither wishing to be the aggressor unless there are 
certain factors involved which lends strength to their side. But when 
we observe on the part of the Federal government the enormous, steadily 
mounting public debt necessitating the tapping of every available source 
of income, while on the part of State institutions their curtailed budgets, 
fixed debt, and fall-off in attendance it is seen that the acuteness of the 
situation may lead to actual litigation in the near future. 


FEDERAL TAXATION AS A BURDEN ON AN AGENCY 
OR INSTRUMENTALITY OF THE STATE. 


A. The General Rule and Its Application. 


The first decision of the Supreme Court of the United States bear- 
ing upon the now established rule of the freedom of instrumentalities, 
means, and operations of the Federal and State governments in exer- 
cising their governmental functions, from taxation by its co-sovereign, 
was rendered by Chief Justice Marshall in the famous case of McCul- 
lough v. Maryland, 4 Wheat. 316, 4 L.E. 579 (1819). 

The converse of this rule, i.e., that the Federal government cannot 
tax the instrumentalities of the State government in carrying out its gov- 
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ernmental functions, was established in Collector vy. Day, 11 Wal. 113, 
20 L.E. 122 (1870), wherein the court declared that it was not compe- 
tent for Congress to impose a tax upon the salary of a judicial officer 
of the State. The reasoning in this case was identical to that of the 
McCullough case, that of protecting the independence of the two gov- 
ernments in their respective fields. 

As the rule was applied to different facts in subsequent cases, the 
courts early recognized that each extension of immunity to one govern- 
ment involved as a correlate, a curtailment of the taxing power of the 
other, which power was as essential to the one levying the tax as it 
was to the one claiming the immunity. ‘The first clear statement was 
made in R. R. Co. v. Peniston, 18 Wal. 5, 21 L.E. 787 (1878), 
wherein the opinion reads, “It can’t be said that every State tax which 
remotely affects the efficient exercise of a Federal power is for that reason 
alone inhibited by the Constitution. To hold that would be ot deny to 
the State all power to tax persons and property. Every tax levied by a 
State withdraws from the reach of Federal taxation a portion of the 
property from which it is taken, and to that extent diminishes the subject 
upon which the Federal tax may be laid. The States are, and they must 
ever be, coexistent with the National government. Hence the Federal 
Constitution must receive a practical construction. Its limitations and 
its implied prohibitions must not be extended so far as to destroy the 
necessary powers of the State, or prevent their effective exercise.” 

We are then able to see the problem in the light of the rule and its 
qualification. If the tax of one sovereignty operates directly to burden 
an instrumentality of its co-sovereign in its exercise of a governmental 
function, such tax is unconstitutional and void. But whether the tax 
is or is not a burden must be considered from an angle of practicability 
by the courts, with a realization that not every tax which can, in some 
indirect manner be shown to burden a State or the Federal government 
if one of its functions should be declared void, since an extension of 
immunity to one involves a curtailment of power in the other. 

However, this issue of practicability in its turn has a qualification. 
If the instrumentality is one by which either of the sovereigns exercises 
an essential governmental power directly, any tax thereupon is a direct 


burden and unconstitutional without regard to the amount of the par- 
ticular tax or the extent of the resulting interference. Where the im- 
munity exists it is absolute, resting on the entire absence of power to 
tax even slightly, because this power to tax involves a potential power to 
destroy entirely. McCullough v. Maryland, supra; U.S. v. B. and 
O. R. R., 17 Wall 322, 21 L.E. 587 (1872); Johnson v. Maryland, 
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254 U.S. 51, 41 S.C. 16 (1920); Gillespie v. Oklahoma, 257 U. S. 
501, 42 S.Ct. 171 (1922); Indian Motorcycle Co. vy. U. S., 283 U.S 
570, 51 S.Ct. 601 (1931). 

On the other hand it is apparent that not every person who uses his 
property or derives a profit in dealing with a State or the Federal gov- 
ernment can claim an immunity from taxation on the theory of being an 
instrumentality of that government within the meaning of the rule. 
The courts have refused to grant such immunity when there is no direct 
burden laid upon a governmental instrumentality, and there is only a 
remote, if any, influence upon the exercise of the function of government. 
Baltimore Shipping Co. v. Baltimore, 195 U. S. 375, 25 S.Ct. 50 
(1904); Gromer v. Standard Dredging Co., 224 U.S. 362, 32 S.Ct. 
499 (1912); Metcalf and Eddy v. Mitchell, 269 U.S. 514, 46 S.Ct. 
172 (1926); Education Film Co. v. Ward, 282 U.S. 379, S.Ct. 170 
(1931); Burnett v. A. T. Jergins Trust Co, 288 U.S. 508, 53 S.Ct. 
439 (1933); Trinityfarm Co. v. Grosjean, 291 U. S. 466, 54 S.Ct. 
469 (1934). 

Quoting from Metcalf and Eddy v. Mitchell, supra, “As cases arise 
between these two extremes it becomes necessary to draw the line which 
separates the activities having some relation to the government, which 
are nevertheleess subject to taxation, from those which are immune. 
Experience has shown that there is no formula by which the line may be 
plotted with precision in advance. But recourse may be had to the 
reason upon which the rule rests, and which must be the guiding prin- 
ciple to control its operations. Its origin was due to the essential re- 
quirement of our Constitutional system that the Federal government 
must exercise its authority within the territorial limits of the state; and 
it rests on the conviction that each government, in order that it may 
administer its affairs within its own sphere, must be left free from 
undue influence by the other.” 

S. Carolina v. U. S., 199 U.S. 437, 26 S.Ct. 110 (1905), added 
one further qualification to the general rule which must not be over- 
looked. In that case the State of S. Carolina, through its own officers 
and agencies, carried on the liquor business. The court held that the 
income therefrom was not exempt from the Federal Internal Revenue 
Act; that when a State engages in a business of a private nature, such 
business is not thereby withdrawn from the taxing power of the Federal 
government. ‘This same case was cited with favor in Flint v. The 
Stone-Tracy Co., 220 U. S. 107, 31 S.Ct. 342 (1911) wherein the 
conclusion was made that it was no part of the essential governmental 
functions of a State to provide means of transportation, supply artificial 
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light, water, and the like; also that “the exemption of State agencies 
and instrumentalities from national taxation is limited to those of a 
strictly governmental character, and does not extend to those used by 
the State in carrying on a business of a private nature. See also Ohio v. 
Helvering, 292 U.S. 360, 54 S.Ct. 725 (1934); Helvering v. Powers, 
293 U.S. 214, 55 S.Ct. 171 (1934). In these cases the court is con- 
cerned as to the type of function which is being carried on; whether or 
not such is an essential governmental function. If it is not then the 
activity is not exempt from taxation by the co-sovereign, and the fact 
that the medium is an agency or instrumentality of the State or Federal 
government is of no importance. 

With this general rule in mind it will aid us in our consideration of 
this problem, to observe the decisions of the courts in an effort to discover 
where this line is drawn which separates the exempt from the non- 
exempt. For convenience and clarity the cases have been grouped into 
two main sections with subdivisions thereunder; such arrangement mak- 
ing possible a comparison of substantially similar situations as well as 
aiding us in determining into which factual situation or situations the 
circumstances of our case takes us. 

The first section is that of taxation upon property where the tax 
is levied primarily for the purpose of revenue to the taxing government. 
A State cannot tax real property within its borders while owned by the 
United States as proprietor, to be used for arsenals, fortifications, court 
houses, and the like. Van Brocklin v. Tenn., 117 U.S. 151, 6 S.Ct. 
670 (1886). But a State can tax real property of a railroad corpora- 
tion deriving its existence from Federal law, exercising its franchise 
under such law, and holding property within the State; and this is so 
although the railroad is engaged in service for the United States govern- 
ment. Thompson v. U. P. R. R., 19 Wal. 579, 19 L.E. 792 (1869). 
In this railroad situation it seems that the State could not however levy 
and collect a tax, upon the operation of a railroad, since such would be a 
direct obstruction to the exercise of Federal powers within the instru- 
mentalities rule. R. R. v. Peniston, supra. Again in Western Union 
Telegraph Co. v. Mo., 190 U.S. 412, 23 S.Ct. 730 (1903) it was 
held that although the telegraph company was an agent of the Federal 
government in performing services for it, as well as for the public gen- 
erally, the immunity extended only to its relation with that government 
and did not exempt its property from State taxation. A more recent 
case along the same lines is that of Susquehanna Power Co. v. Md., 283 
U.S. 291, 51 S. Ct. 434 (1931). The plaintiff there was a hydro- 
electric power company acting under a license from the Federal Power 
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Commission. It erected a dam and power plant, and as part of the 
project, had acquired lands partly in the river bed and partly on adjoin- 
ing uplands, which lands were submerged by the water. The court held 
all the land to be subject to a State tax because in the words of the 
court, “Where a franchise is granted by the Federal government to a 
private corporation to effect some governmental purpose, the property 
owned and used by the grantee in the exercise of the privilege, but for 
its private business advantage, is subject to state taxation.” 

When an instrumentality is not engaged primarily in a private busi- 
ness, but is an agency solely engaged in performing strictly governmental 
functions, than its property is within the rule; this is established in Clal- 
lam County v. U. S., 263 U.S. 341, 44 S.Ct. 121 (1923), wherein 
it was held that a State cannot tax the property of a liquidating company, 
which though performed under her laws, was brought into existence and 
operated by the United States, whose property was furnished, whose 
stock and bonds were held, and whose assets realized from liquidation 
were to be taken over by the United States alone. That the line is 
rather fine is indivated in Gromer v. Standard Dredging Co., supra, 
wherein a tax which was levied by Porto Rico upon certain of the 
company’s property that acquired a situs within the territory, was upheld 
although such property was used exclusively by the owner for carrying 
out a contract with the United States. In this latter case the dredging 
company stood only in a contractural relations with the Federal govern- 
ment, as compared with ‘complete ownership and control of the liqui- 
dating company by the Federal government in the Clallam County case. 

Though not strictly direct property taxes, the inheritance tax cases 
seem to fit more accurately in this section; in U. 8. v. Perkins, 163 U.S. 
625, 16 S.Ct. 1073 (1896) it was held that such a tax may be levied 
by a State upon a bequest to the United States, and in Snyder v. Bett- 
man, 190 U. S. 249, 23 S.Ct. 803 (1903), by the United States upon 
a bequest to a municipality as a subdivision of the State. ‘The reason 
which the court gives for its decision in these two cases was that the tax 
was upon the transmission by will or interstate laws, and attached before 
the property came into the hands of the municipality or the United 
States and consequently was not a direct burden upon them. 

The second section deals with taxation upon income where the tax 
is levied for revenue purposes; and this section is subdivided to deal first 
with income derived from the possession of obligations of the sovereigni- 
ties, and secondly, with income which is derived from business activity. 

In Pollack v. Farmers Loan and Trust Co., 157 U.S. 429, 15 
S.Ct. 673 (1895) the court held that Congress is without power to levy 
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a tax upon the income derived from municipal bonds though held by a 
private enterprise. “That the Federal government cannot tax the bonds 
themselves which were issued by a State or one of its municipal bodies 
under its authority which were held by a private corporation, was decided 
in Mercantile Bank v. N. Y., 121 U.S. 138, 7 S.Ct., 826 (1887). 
However, the Federal government can tax the profit which an indi- 
vidual realized from the resale of State and municipal obligations Willi- 
cut v. Bunn, 282 U.S. 216, §1 S.Ct. 125 (1931), but cannot impose 
a stamp tax upon a bond which a State law requires to be given as a 
prerequisite to the right to sell liquor within the State. Ambrosini v. 
U. S., 187 U.S. 1, 23 S.Ct. 829 (1902). In Plummer v. Coler, 178 
U.S. 115, 20 S.Ct. 829 (1900) a State inheritance tax is valid although 
measured by the value of United States bonds transmitted, and in 
Greiner v. Lewellyn, 258 U.S. 384, 42 S.Ct. 324 (1924) Congress 
can tax a transfer by inheritance to the full amount although it includes 
State and municipal bonds. State laws taxing stockholders at full value, 
shares in National banks, are upheld although the bank owns tax exempt 
United States bonds. Van Allen v. Accessors, 3 Wal. 573, 18 L.E. 
229 (1865); Peoples National Bank vy. Board of Equalization, 260 
U. S. 702, 43 S.Ct. 98 (1922). So a tax upon deposits was upheld, 
though such deposits were invested in U. S. securities, Society for Sav- 
ings v. Coite, 6 Wal. 594, 18 L.E. 897 (1867), and upon the same 
principle, a tax lawfully imposed upon the exercise of corporate privileges 
within the taxing power may be measured by income from the property 
of the corporation, although a part of such income is derived from non- 
taxable property. Flint v. Stone-Tracey Co., supra. But a tax upon the 
privilege of doing a corporate business, measured in part by the amount 
of non-taxable interest received, may be adjudged unconstitutional be- 
cause of being a tax on such interest, if it be fairly inferable that the 
real purpose and effect of the tax was to reach specifically these non- 
taxables rather than being only an incidental burden thereon. McCallen 
Co. v. Mass. 279 U. S. 620, 49 S.Ct. 432 (1929). 

The next division concerns the tax levied upon income derived from 
a business activity. A State cannot levy a tax upon the salary of the 
Captain of a United States revenue cutter, Dobbins v. Commissioners, 
16 Peters 435, 10 L.E. 1022 (1842); nor can the Federal government 
impose a tax upon the salary of a judicial officer of a State, Collector v. 
Day, supra; but the Federal government can tax the income of con- 
sulting engineers engaged by a State for work not permanent nor con- 


tinuous in character on public works, whose duties are prescribed by con- 
tract, and who takes no oath of office and are free to accept other 
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concurrent employment. Metcalf and Eddy v. Mitchell, supra. Also 
the Federal government can tax the salary of a manager of a city water 
works system owned and operated by a city, despite the fact that ap- 
proximately 40 per cent of the water was used by the city. Denman v. 
Commissioners, 73 Fed. (2) 193 (1934). This latter case follows 
S. Carolina y. United States, supra, in holding that when a municipality, 
as part of a State, engages in operating a city water works, it is not 
engaged in an essential governmental function, and therefore the salaries 
of its employees are not exempt, since they are not engaged in perform- 
ing essential governmental functions. 

A state cannot impose a tax for the privilege of selling gasoline 
which is measured by so many cents per gallon of gasoline sold, for the 
amount sold to the United States Coast Guard Fleet and to a Veterans’ 
Hospital. Panhandle Oil Co. v. Mississippi, 277 U.S. 218, 48 S.Ct. 451 
(1928). Also when a motorcycle is sold by the manufacturer to a 
municipal corporation of a State for use in its public service, the Federal 
government cannot levy a tax thereon, although the statute requires the 
manufacturer to make returns of their sales and to pay the tax. /ndian 
Motor Cycle Co. v. U. S§., 283 U.S. 570, 51 S.Ct. 601 (1931). 

The recent reversal by the Supreme Court on the question of the 
taxability of income derived from patents and copyrights granted by the 
Federal government is interesting. Long v. Rockwood, 277 U. S. 
142, 48 S.Ct. 463 (1928) held that such income was subject to taxation 
by the State of Massachusetts. The decision was criticized severely on 
the grounds that the property in the patents belonged to individuals, and 
not to the Federal government, and a non-discriminating tax upon such 
income would not impair the efficiency of the Federal government in 
the exercise of its function of protecting science and useful arts. So in 
Fox Film Co. v. Doyal, 286 U. S. 123, 52 S.Ct. 546 (1932) the 
court reversed its position and held such income to be subject to State 
taxation. 

Looking next to the corporations themselves, we find that a State 
cannot levy a tax upon the operations of a bank organized under a Fed- 
eral banking act. McCullough v. Md. supra; Osborne v. U. 8., 9 
Wheat. 738, 6 L.E. 204 (1824). Also a State has no power to im- 
pose a tax upon a franchise granted to a corporation by the United 
States; this was decided in California v. Pacific R. R. Co., 127 U.S. 1, 
8 S.Ct. 1073 (1888) wherein California attempted to tax the franchise 
of a railroad company. But a State statute requiring a telegraph com- 
pany to pay a tax upon its property within the State, valued at such 
proportion of its capital stock as the length of its line within the State 





Sete teed 














OOP Sor OS SRN MRE a CUR mes 


eae ES 


eer ase 





258 LAW JOURNAL — MAY, 1935 


bears to its total length, deducting a sum equal to the value of its real 
estate and machinery subject to local taxation, was valid although no 
deduction was allowed for the value of its franchise from the United 
States. Western Union Telegraph Co. v. Taggart, 163 U.S. 1, 16 
S.Ct. 1054 (1896). 

When the corporation is privately owned and merely contracts with 
the Federal government, rather than existing under an expressly granted 
franchise, the corporation is not thereby rendered an essential govern- 
mental agency exempt from State taxation. In Baltimore Shipping Co. 
v. Baltimore, supra. certain lands held by the United States were con- 
veyed to a private corporation for the construction of a dry dock; it was 
held that the profits of this corporation were subject to a State tax al- 
though the United States had the right to the use forever of the dry 
dock at any time for repair of her vessels free of charge for dockage, and 
the land if diverted to any other use would revert to the United States. 
Likewise a State tax upon premiums paid to a surety company on bonds 
of United State government officials given by surety company in com- 
pliance with a Federal act was upheld. Fidelity and Deposit Co. of Md. 
v. Penn., 240 U.S. 319, 36 S.Ct. 298 (1916). In the more recent 
case of Trinity farm v. Grosjean, supra, decided in March, 1934, a cor- 
poration entered into a contract with the Federal government to build 
levees on the Mississippi River; the court held that the corporation was 
not such a Federal instrumentality as to escape a State tax levied upon 
the amount of gasoline used in engines employed in the work. 

If a State engages directly by its own officers in a business which is 
of a private nature, that business is not thereby withdrawn from the tax- 
ing power of the Federal government. §S. Carolina v. U. S., supra. 
The same principle seems to apply if a municipality engages in a business 
of a private nature as in Denman v. Commissioners of Internal Revenue, 
supra, where it was held that a waterworks system owned and operated 
by a city was not such a State instrumentality as to exempt the salaries of 
its employees from Federal taxation. Yet where the Federal govern- 
ment leased certain restricted Indian lands to private individuals for the 
purpose of working the oil and gas found thereon, it was held that the 
State could not interfere with such leases by imposing an occupation or 
privilege tax; Choctaw, O. & Gulf R. R. Co. v. Harrison, 235 U. S. 
292, 35 S.Ct. 27 (1914); by taxing such leases; [ndian Territory 
Illuminating Oil Co. v. Okla., 240 U.S. 522, 36 S.Ct. 453 (1916); 
by imposing a tax on the gross value of the production of oil and gas less 
a royalty interest; Howard v. Okla. Oil Co., 247 U.S. 503 (1918); 


or by a tax upon the net income derived by the lessee from the sale of his 
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share of gas and oil. Gillespie v. Okla., 257 U.S. 501, 42 S.Ct. 171 
(1922). The same rule seems to apply when oil and gas leases are 
executed to private individuals by the State upon portions of public school 
land. Coronado Oil Co. v. Burnett, 285 U. S. 393, 52 S.Ct. 443 
(1932). But where a municipality makes such a lease, it was held in 
Burnett v. A. T. Jergins Trust, 288 U.S. 508, 53 S.Ct. 439 (1933), 
that the Federal government could levy a tax upon the net income 
derived by the lessee. It can be seen that this group of cases bears very 
directly upon the problems before us. These cases will be treated more 
fully in a later part of the discussion. 

It is evident from all these cases that the line which separates the 
exempt from the non-exempt is not clear and well defined, but on the 
contrary is vague and uncertain. In the last analysis the question seems 
one of degree to be devided by the courts in reference to the facts of the 
situation and in view of their previous decisions. 


B. The Rule as Applied to the Conducting of Athletic Con- 
tests for Fixed Admission by State Colleges and Univer- 
sities. 

It has become generally recognized that education is one of the 
functions of government. As stated in 24 R. C. L. 558, “The primary 
purpose of the maintenance of the common school system is the promo- 
tion of the general intelligence of the people constituting the body politic, 
and thereby to increase the usefulness and efficiency of the citizens in 
which the government of society depends.” The Federal government 
has not generally entered into the field of education; it has been the 
States through their constitutions and statutes that have assumed the 
public education of their own children. This has been so prevalent that 
one is warranted in concluding that it is an essential governmental func- 
tion of a State to carry on a system of public education. 

But when a State extends its activity beyond the ordinary public 
schools into the field of higher education in college and universities, is 
she still engaged in an essential governmental function, or is the State 
then engaged in a governmental function which is no longer a strictly 
governmental function? 

The cases which have arisen have not completely answered this 
question. The court in Marland v. U. 8. 53 Fed. (2nd) 907 (1931) 
makes this statement, “The establishment and maintenance of public 
schools, State colleges and universities by the State in conformity with 
its constitution and the enactments of its legislature, is an essential gov- 
ernmental function.”” Under the facts of the case, however, it does not 
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seem that the leased land was held by the State for a particular college 
or university but for school purposes generally. No doubt part of the 
receipts did go to State universities and colleges, but under the facts of 
the case the statement seems to be only dictum. 

Group No. 1 Oil Co. v. Bass, 38 Fed. (and) 680 (1930) involved 
lands leased by the State of Texas for the benefit of the University of 
Texas. The Federal District Court therein held that the maintenance 
by the State of its university was an essential governmental function, 
and that the income of the lesee of such land was exempt from Federal 
taxation. On appeal the Circuit Court of Appeals 41 Fed. (2nd) 484 
(1930) reversed this decision and held the income of the lessee to be 
subject to the Federal tax, but did not decide definitely as to whether 
or not the State in maintaining the university was engaged in an essential 
governmental function. The Court, however, did not expressly over- 
rule the decision of the District Court in this respect, but based its de- 
cision of reversal on another ground. From this one might infer that 
the court felt that there was sufficient merit as not to warrant its express 
overthrowal. The Supreme Court of the United States affirmed the 
Court of Appeals without comment upon this issue. 

In Coronado Ou Co. v. Burnett, 50 Fed. (2nd) 998 which in- 
volved lands leased by the State for the benefit of the common schools, 
the Court commented upon the Group No. 1 Oil Co. case and found 
that the only substantial difference between that case and the case at bar 
was the existence of the peculiar property law of Texas in that previous 
case. The Court did not see any difficulty in holding that a State was 
engaged in an essential governmental function in maintaining a univer- 
sity. When this case was heard in the Supreme Court, supra, Mr. 
Justice Stone wrote a dissenting opinion concurred in by Justices Bran- 
deis, Roberts, and Cardozo in which he said in, comparing these same 
two cases, “The leasing by the National government of Indian oil lands 
in Oklahoma to private lessees for the benefit of the Indians, the leasing 
by Oklahoma of its school lands in like fashion for the benefit of the 
schools of the State, are no more and no less governmental enterprises 
than the leasing by Texas of its oil land for the benefit of the State 
> The majority opinion had not made an issue of this par- 


university.’ 
ticular point. 

In the Board of Trustees of the University of Illinois v. U. S. 289 
U.S. 48, 53 S. Ct. 509 (1933) it was held that the University in 
importing scientific apparatus for use in one of its educational depart- 
ments was not immune from Federal custom duties. The court said, 
“Tt is for Congress to decide to what extent, if at all, the States and 
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their instrumentalities shall be relieved of the payment of duties on 
imported articles.” 

These cases do indicate a tendency toward an acceptance of such 
being an essential governmental function and from a practical standpoint 
it seems that such a decision would be the correct one. ‘The reason 
behind the system of public school education was to promote the general 
intelligence of the people and to increase the usefulness of those citizens 
on whom the State must depend. At one time the economic, political, 
and social conditions of our country may have been understandable, 
without advanced education. But conditions have changed, and the 
realization is stronger today than ever before, that the complexity of our 
civilization demands increased study and specialization in the fields of 
higher education if we are to intelligently meet the serious problems of 
today with any degree of success. And this intelligence must not be 
confined to those individuals who are to be at the helm of government, 
but such must also be present at the polls, where the attitude of people 
generally toward the issues of the day is made known. For these reasons 
it seems that the establishment and maintenance of colleges and univer- 
sities by the States is an essential governmental function. As an essen- 
tial governmental function the Federal government cannot, under the 
rule laid down in McCullough v. Maryland, supra, tax the instrumen- 
talities, means, and operations by which the State carries out this function. 

Another problem now arises. With the rapid development of the 
general field of education, the activities of such institutions have been 
extended into many new fields. Many of these activities, although inci- 
dental to the performance of the function of education, would seem 
more likely to be classified as private business enterprises. For example, 
the students of the agricultural department farm upon university land 
and market the produce grown thereon; other departments of the uni- 
versity conduct plays, debates, concerts, or athletic contests which are 
open to the public at fixed admission prices. These activities would be 
classified as private business enterprises were it not for the fact that they 
are conducted in connection with the university and its educationa, 
program. 

As these institutions increase their activities, some will tend to be 
more remote from a strict educational function. It then becomes neces- 
sary to determine whether such activities are exempt from Federal taxa- 
tion under the immunity of the institution which is an instrumentality 
of the State in the performance of the governmental function of edu- 
cation. 

Here, the State through the athletic department of the university, 
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is conducting an athletic program which is open to the public at a fixed 
admission price. Is such activity immune from Federal taxation as being 
an instrumentality, means, or operation by which the State exercises its 
essential governmental function of education? 

At first glance it would seem that the case of S. Carolina v. U. S., 
supra, would control in this situation, and such activity would be tax- 
able, for where a State carries on a business of a private nature, such 
business is not withdrawn from the taxing power of the Federal govern- 
ment. The Court foresaw the danger of the States, under the guise of 
regulation, and with a view to a profit, taking possession in a similar 
manner of other objects subject to the Federal tax. When there is added 
to that the growing movement in favor of ownership and operation by 
the public of so-called public utilities, there is a danger of so curtailing 
the source of revenue to the Federal government as to seriously hamper 
it in its operations. The tax was upheld although the business entered 
into was incidental to the exercise of the governmental function of pr: 
tecting the public welfare. 

However, serious inroads have been made in the holdings of S. 
Carolina v. U. 8. and of Helvering v. Powers, supra, in situations deal- 
ing with leases made by the Federal government of land held for the 
benefit of the Indian tribes of the nation, and similar leases made by the 
State, of land held for the benefit of State educational institutions. The 
cases bear so directly upon the problem before us that a resumé of these 
decisions is vital at this point. 

The Federal government owned certain lands, valuable because of 
the natural resources found thereon, for the benefit of the Indian tribes. 
These lands were leased to private individuals or companies who pro- 
duced such resources and sold them on the market, the Indians to 
receive as agreed per centage of the ore, or of the gross income, or net 
income. The States attempted to tax the gross revenue of the lessee, 
Choctaw and Gulf R.R. v. Harrison, supra, the capital stock of corpora- 
tions acting as lessees, Jndian Oil Co. v. Okla., supra, the gross produc- 
tion, Howard v. Gipsy Ou Co., supra, the net income. of the lessee, 
Gillespie v. Okla., supra, and the ores mined and in the bins by an ad 
valorem tax, Jaybird Mining Co. v. Weir, 271 U.S. 603 (1926); but 
every attempt was ruled out as unconstitutional. The Court found in 
each of the cases that the agreement with the Indians imposed upon the 
United States the duty of exploiting the resources upon the lands, and 
that the lessees were the instrumentalities through which that obligation 
was being carried into effect. 

Similarly, the States held certain lands for the benefit of their edu- 
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cational institutions which they leased to private individuals. The two 
leading Supreme Court cases involving such leases are Group No. 1 
Oil Co. v. Bass, 283 U.S. 279, 51 S. Ct. 432 (1931) and Coronado 
Oil Co. v. Burnett, supra. In the Group No. 1 Oil Co. case the state of 
Texas leased certain land, held by the State for the benefit of the Uni- 
versity of Texas, to a private company to produce the oil reserves 
thereon. A Federal tax levied upon the profits of the lessee after first 
deducting the State’s royalties was upheld. In the Coronado case, how- 
ever, where land held by the State of Oklahoma for the support of cer 
tain common schools was leased to a private company with the State 
reserving a part of the gross production, a Federal tax levied upon the 
income from the lease by the lessee was declared unconstitutional. The 
decision in the Group No. 1 Oil Co. case was principally based upon a 
settled property rule in Texas which declares that such a lease passes 
title completely out of the State as a present sale; and the property being 
no longer that of the State, but of the lessee, the latter could not claim 
the immunity of the State. The Coronado case in commenting upon 
the Group No. 1 Oil Co. case noted this peculiarity of the Texas law 
in this respect. In following Gillespie v. Oklahoma the Court brought 
the school lease cases in line with the Indian lease cases. 

The distinction made between the Coronado Oil Co. case and the 
Group No. 1 Oil Co. case has been severely criticized as being without 
any foundation. The distinction seems extremely narrow if it exists at 
all. During the term of ‘the lease the benefit to the State is as far 
removed from the State as when the property is conveyed in fee. On 
the other hand the burden is as substantial upon the State in its receipt 
of income whether it be of rent when a lease is concerned, or of the 
royalties when the fee simple is passed. The decision of the Group No. 1 
Oil Co. case indicates that the Court is seeking to avoid any extension of 
the Gillespie case. Under this ruling large private incomes are escaping 
Federal and State taxation, where as to tax these same incomes would be 
to burden the State or Federal government only remotely and indirectly 
if at all, since the tax is upon the lessee’s share of income or raw material 
after the State has received its agreed proportion. This would seem to 
be a wholesome limitation on these lease cases, since it does not effect 
directly the share which would go to the State or Federal government. 
For another limitation of the Gillespie case see Indian Co. v. Board of 
Equalization, 288 U.S. 325, 53 S.Ct. 388 (1933). 

The case of Burnett v. A. T. Jergins Trust, supra, is very inter- 
esting. There the City of Long Beach, California, leased to a private 
company certain oil lands owned by the city which had previously been 
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used for her water supply. Under the lease the oil and gas were sold by 
the parties jointly and the proceeds were divided in agreed proportions 
between them. The court upheld a Federal tax upon the receipts of 
the lessee. The lessee relied upon Gillespie v. Okla. and the Coronado 
case; the court said in commenting upon these cases, “In both of these 
cases the sovereign was acting as trustee of an express trust with regard 
to the land leased. In both the burden upon the public use was more 
definite and direct than in the present case.” 

It seems then that when a municipality, which is a subdivision of a 
state, makes identical leases, the activity of such lessees is subject to Fed- 
eral taxation. But had the State made a lease to the same private com- 
pany of land which she held for the benefit of her educational institu- 
tions, then the business of such lessee would be exempt from Federal 
taxation as being an instrumentality by which the State exercised an 
essential governmental function. As said in Burnett v. Coronado Oil 
Co., “When Oklahoma undertook to lease her public lands for the 
benefit of the public schools she exercised a function strictly govern- 
mental in character. Consequently $. Carolina v. U. S., much relied 
upon, does not apply.” 

The State then in the interest of her educational institutions can 
exploit the natural resources of her school land through private lessees, 
and in so doing, such business is immune from Federal taxation, although 
it be of a private nature, because it is an instrumentality by which the 
State exercises the governmental function of educating its people. It 
would follow that the State could operate the same land for the benefit 
of such institutions through her own officers, since that would merely 
change the instrumentality by which the governmental function would 
be performed. 

If a State then, in the interest of her educational institution, con- 
structs upon school property a stadium, and with the students of such 
institution as participants, conducts athletic contests thereon for which 
she charges admission, is such activity immune from Federal taxation? 
Is not the reasoning of these school land lease cases applicable to the very 
problem before us? 

The primary interest in both cases is to benefit the educational insti- 
tution. In both there is a development of the State’s educational land 
for the purpose of deriving revenue therefrom to carry on her educa- 


tional program which is an essential governmental function; for if edu- 
cation is such a function of the State, Marland v. U. S., supra, the 
State’s duty to raise revenue to carry on that function is necessarily im- 
plied therefrom. 
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The development of the land in so far as actual details are con- 
cerned is admittedly different, yet fundamentally there does not seem 
to be any great difference. Should not the State employ the property 
which she holds for the benefit of her schools in such a manner as will 
result in the maximum of benefit to such institutions? If there are 
valuable mineral resources thereon, the State can exploit such resources, 
and in so doing, that activity whether carried on by officers of the State 
or private lessees, is immune from Federal taxation. The land, however, 
may not be valuable for natural resources so the State through the ath- 
letic department of the university builds a stadium and conducts athletic 
contests therein, for which they charge admission. Instead of the private 
lessee there is the athletic department; instead of constructing on such 
lands oil wells and other apparatus necessary to produce the oil, there is 
built a stadium; instead of the natural resources there are the students 
of the institution. On one hand there is the private business of producing 
and selling the natural resources, while on the other there is the private 
business of carrying on public entertainment. Yet in both there is the 
exercise of the governmental function of deriving a revenue by develop- 
ing the State’s educational land in order that the State could carry on 
her educational program. It seems that the-activity relative to the con- 
ducting of such athletic contests for fixed admissions, should be exempt 
from Federal taxation in the same manner and for the same reason as 
the activity in relation to the exploitation of the natural resources on 
educational land for the benefit of the State’s educational institutions. 

One argument made is to the effect that the proceeds derived from 
the admissions are not applied by the university for the benefit of general 
educational purposes, but are disbursed by the athletic department as 
such department sees fit. Admitting this to be true, it does not follow 
that the funds are not applied to the benefit of the university. An exam- 
ination in specific detail of the athletic department noticing its control, 
operation, and personnel discloses that this argument is of no force.* 


* The physical education plant, with the exception of the gymnasium and the amount 
privately donated for the stadium, has been constructed by means of the funds derived 
from receipts from the athletic contests. The title to this athletic plant is in the university. 
Besides constructing the stadium and natatorium, the department has purchased a site for 
a university golf course which is to be maintained for the students. 

The coaching staff has faculty ranking. Besides conducting their specific sport, they 
also conduct classes in physical education. 

The disbursements and the general policies of the department are under the control 
of the Athletic Board. This board is composed of eleven men of whom six are appointed 
by the President of the University, two by the Student Senate, and two are elected from 
the alumni. Through control of majority vote the policies of the department are decided 
by the seven men appointed by the President and the Board of Trustees. The Board of 
Trustees could, if they desired, cause the entire proceeds derived from the athletic contest 
to be turned into the general university fund to be disbursed for general educational pur- 
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Another argument is made that the tax is not upon the athletic 
department but only upon those individuals who buy the tickets; that 
the burden therefore is upon those individuals, and not upon the athletic 
department. If not a burden upon the department, it would then be 
immaterial as to whether the department was or was not an instrumen- 
tality of the State in carrying out an essential governmental function. 

Since the student tickets go free of any tax, the tax is not-upon the 
gross receipts but upon the individual admission. The University fixes 
its price for the seat, and the additional tax is borne by the purchaser to 
be collected by the University for the Federal government. 

Actually, however, the gate receipts are curtailed by such a tax. 
The department has the alternative of adding the tax to the existing 
admission price and suffering from a consequent dropping off in attend- 
ance, which normally results from increased prices of admissions, or 
keeping the price intact and receiving a lesser amount from each ticket 
sold. To this extent it is a burden on the department. 

U. S. v. King County, 281 Fed. 686 (1922) involves a similar 
situation. There the Federal government attempted to tax tickets for 
transportation on a ferry operated by a county under State laws. The 
court said “It is true that in the present case the tax was not imposed 
directly upon the county but upon the person paying the transportation 
charges; but it is obvious that the collection of those charges is at least 
one of the means to which the county must resort to for the purpose of 
paying the cost of the ferry, which, if insufficient, must be made good 
from the other revenue or by Federal taxation. Hence it seems plain 
that the Federal tax here involved is an interference with and a burden 
upon the governmental functions of the state.” 

Furthermore, the Federal tax could be increased to such an extent 
as to render the price absolutely prohibitive; although this is not probable, 
it would be possible. The decision of Chief Justice Marshall in Mc- 
Cullough v. Maryland hinges on this very argument. The tax is unques- 
tionably a burden on the department, and not a burden exclusively upon 
the individual who purchases the ticket. 

It was noted previously that Gillespie v. Oklahoma has been criti- 
cized because under its ruling vast private incomes were being given 
immunity from State and Federal taxation. The situation under discus- 


poses. The stadium at the present time houses some two hundred young men under a 
cooperative dormitory plan, thereby making it possible for these men to attend the Uni- 
versity who otherwise would be unable to do so because of a lack of financial means. This 
work is under the supervision of the University Examiner. 

From these facts we see that the Athletic Department is so related to the physical 
education program and to the University in general as to be an essential part thereof. 
The proceeds of the contests are applied to the benefit of the University. 
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sion is not subject to this criticism, because the entire income accrues to 
the athletic department to be used for the benefit of the University. 
There is lacking that element of a purely private enterprise operated for 
the private gain which accrued to the lessees over and above that amount 
which went to the State or Federal government in the Indian lease 
cases and the school land lease cases. 

The maintenance of a university by a State is an essential govern- 
mental function. The means, instrumentalities and operations by which 
she carries out this function are therefore immune from Federal taxa- 
tion. The carrying on of athletic contests through the athletic depart- 
ment of the university on school land for the purpose of deriving a reve- 
nue to be applied to the benefit of the university is a means by which 
the State carries out this essential function of education. As such a 
means the activity thereof is immune from taxation. The tax here is a 
burden on the means by which the State carries out her function of 
education, and is therefore unconstitutional. 

This seems the logical conclusion from the decisions rendered by 
the Supreme Court of the United States. The decisions of this Court 
cannot be predicted with certainty in advance, but it seems that if the 
Court is to come to any other conclusion it~must necessarily overrule a 
long line of cases dealing with leases made by the Federal government 
of land held for the benefit of the Indian tribe and leases of land held 
by the State for the benefit of her schools. Also the result is desirable 
since the entire proceeds inure to the benefit of the university without 
the intervention of any private enterprise for a profit, which profit is 
escaping Federal or State taxation, an element which has caused the 
holding of Gillespie v. Oklahoma, supra, to be severely criticized. 


II. Tue Tax as IMposinc Duties on STATE OFFICERS 
AND EMPLOYEES. 


The Act imposes upon the Athletic Department the duty of collect- 
ing the amount thereof from the person making the payment, of keep- 
ing certain prescribed records, of making certain returns under oath, 
and of paying in the money so collected when due. It unquestionably 
subjects the department to considerable additional work and expense. 
Can these duties be constitutionally imposed upon the Department? 

In general the State and Federal governments act independently of 
each other in carrying out their executive and administrative functions, 
and the principle has become established that the Federal government 
cannot impose upon officers of the State the imperative duties of execut- 
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ing Federal laws, nor can the State impose similar duties upon Federal 
officers. Kentucky v. Dennison, 24 How. 66, 16 L.E. 717 (1860). 
However, there seems to be no constitutional objection to the granting 
of such powers by one sovereign to the officers of the co-sovereign, if the 
officers are willing to carry out such duty and their sovereign does not 
expressly prohibit such act. It was held in Prigg v. Penna., 16 Pet. 539, 
10 L.E. 1060 (1842) that in the absence of express prohibition by the 
State, the State is presumed to give its consent to the exercise of Federal 
functions. 

The members of the Athletic Board cannot be classified as officers 
of the State. This is a conclusion drawn from State v. Hewitt, 3 S.D. 
187, 52 N.W. 875 (1892) wherein it was held that the trustee of a 
State agricultural college appointed by the Board of Regents of Educa- 
tion was not a “State Officer” within the meaning of the term. They 
are, however, employees of the State, and the question arises as to 
whether or not these same rules apply to State employees. It is neces- 
sary then to find the reason behind the rule. 

Kentucky v. Dennison, supra, is the only case where an officer of 
the State has refused to carry out a duty imposed upon him by the Fed- 
eral government to execute Federal laws. In other instances the duties 
have been performed by State officers and acquiesced to by the State. 
Thus it has been upheld that State magistrates can, by act of Congress, 
be authorized to arrest fugitive slaves, Prigg v. Penn., supra; that con- 
gress can authorize State justices of the peace to issue warrants for the 
arrest of deserting seamen, Robertson v. Baldwin, 165 U. S. 275, 17 
S. Ct. 326 (1897); that State officials can be used by the Federal gov- 
ornment in the exercise by the latter of the power of eminent domain, 
U.S. v. Jones, 109 U.S. 513, 3 S. Ct. 346 (1883); that the United 
States can make use of State courts in the granting of naturalization to 
aliens, Holmgren v. U. S., 217 U.S. 509, 30 S. Ct. 588 (1910); and 
that the United States may avail itself of the use of State officials for 
the execution of its Selective Draft Laws during war time, Arver v. 
U.S. 245 U.S. 366, 38 S. Ct. 159 (1918). 

In the Selective Draft cases the State officers were performing the 
duties imposed upon them with the consent of the States. The complain- 
ants were citizens of the State who claimed the Draft Laws to be uncon- 
stitutional because of imposing duties upon officers of the State. The 
court said “We are of the opinion that the contention that the act is 
void is a delegation of Federal power to State officials because of some of 
its administrative features is too wanting in merit to require further 


notice.” 
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In Kentucky v. Dennison the opinion reads, “And we think it clear 
that the Federal government, under the Constitution, has no power to 
impose on a State officer as such, any duty whatever, and compel him 
to perform it; for if it possessed the power, it might overload the officer 
with duties which would fill up all his time, and disable him from per- 
forming his obligations to the State, and might impose upon him duties 
of a character incompatible with the rank and dignity to which he was 
elevated by the State.” 

The former of these two reasons might be extended to cover em- 
ployees of the State as well as officers of the State. The employees have 
certain duties which they perform for the State, and to impose Federal 
duties upon them would disable them to that extent from performing 
their duties for the State. 

On the other hand, the courts may hold the ruling of Kentucky v. 
Dennison strictly to the facts of that case. It is pointed out in 22 R.C.L. 
381 that “an officer is distinguishable from an employee in the greater 
importance, dignity, and independence of his position in being required 
to take an official oath and perhaps to give an official bond, in the more 
enduring tenure, and in the fact that the duties of the position are pre- 
scribed by law. Furthermore, a mere employee does not have the duties 
or responsibilities of a public officer.” The fact that the duties of an 
employee are not prescribed by law and the tenure of office not fixed 
make an imposition of Federal duties upon him less onerous to the State 
than in the imposition of such duties upon a State officer. It may be 
that this difference in the degree of the burden upon the State when an 
employee of the State is concerned, as compared with the burden when 
an officer of the State is concerned, will cause the courts as a matter of 
practicability, to allow the Federal government in the execution of its 
powers to impose certain duties upon employees of the State. 

An examination of the duties imposed upon the Athletic Depart- 
ment indicate that they are not so burdensome as to effect it in any 
substantial manner in its function of deriving revenues for the benefit 
of the university. These duties consist, for the most part, of making 
certain bookkeeping entries and keeping specified records, and can be 
coordinated into the general operations of the Department without great 
difficulty. 

It is difficult to predict which of these two approaches the Court 
will adopt, and the rule as laid down in Kentucky v. Dennison, supra, 
does not lend a great deal of assistance in determining beforehand what 
their decision will be. One is impressed by the rarity of dissent on the 
part of the State, its officers, and employees despite the rather frequent 
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use by the Federal government of these same officers and employees. 
With but one exception the States have not seen fit to prohibit the deli- 
gated duties, nor have the officers seen fit to refuse to perform the same. 

Until the State, through its legislature, prohibits the performance 
of these duties, or the Athletic Department refuses to perform them, the 
constitutionality of the act in this respect will not be questioned. In the 
event of a decree, there will be no relation back, and such decree will 
be effective only from the time of the legislative prohibition or the express 
refusal by the Department. 
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InyuR1Es TO Wire as REsutt oF Husspanp’s NEGLIGENCE — 
LiaBiLtiry oF Huspanp’s EMpLoyER — Scope or Em- 
PLOYMENT. 


The Appellate Court in the case of The Metropolitan Life Insur- 
ance Co. v. Huff, 48 Ohio App. 412, 16 Abs. 540 (1933) was re- 
cently forced to choose which one of two much debated paths to travel. 
For, as it pointed out in its decision, there was as yet no precedent to be 
found in Ohio cases. Here a wife, with the consent of her husband’s 
employer, was riding in the employer’s automobile which the husband 
was driving while in the course of his employment making collections. 
As a result of the husband’s negligence and without any contributory 
negligence on her part, the wife was injured in an accident. She sued 
the employer for damages received and was allowed to recover. The 
Court based the employer’s liability on the ground of a breach of duty 
owed the plaintiff, which-duty’s assertion did not depend upon the rela- 
tionship of the employer’s agent and the party injured. This case has 
been subsequently reversed upon other grounds immaterial to our dis- 
cussion. Metropolitan Life Insurance Co. v. Huff, 128 Ohio St. 469, 
191 N.E. 761, 2 Ohio Op. 23 (1934). 

Although there are relatively few decisions on this question, the 
majority of the earlier cases refused to allow recovery on facts similar 
to those in the principal case. In Maine v. James Maine and Sons Co. 
198 Iowa 1278, 201 N.W. 20, 37 A.L.R. 161 (1924), the plaintiff 
was injured while riding in a company car with her husband, the secre- 
tary and general manager of the firm, due to his careless driving. The 
court disallowed the claim on the grounds that since the plaintiff could 
not sue her husband at common law, there was no basis for any recovery 
against the company on the theory of respondeat superior. Furthermore, 
“If recovery may be had by the wife against the employer, and he in 
turn may recover against the husband, the family wealth remains the 
same, except as diminished by the expenses of litigation. It would seem 
that to permit a recovery against the employer results simply in counten- 
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ancing an encircling movement where a frontal attack upon the husband 
is inhibited.” 

In Doremus v. Root, 23 Wash. 710, 54 L.R.A. 649 (1901) it is 
said, “The act of an employee even in legal intendment, is not the act 
of his employer, unless the employer either previously directs the act to 
be done or subsequently ratifies it. For injuries caused by the negligent 
act of an employee not directed or ratified by the employer, the employee 
is liable, because he committed the act which caused the injury; while 
the employer is liable, not as if the act was done by himself, but because 
of the doctrine of respondeat superior, the rule of law which holds the 
master responsible for the negligent act of his servant, committed while 
the servant is acting within the general scope of his employment and 
engaged in his master’s business. The primary liability to answer for 
such an act therefore rests upon the employee and when the employer. 
is compelled to answer in damages therefore, he can recover over against 
the employee.” 

The Supreme Court of the United States took a similar attitude in 
the case of the New Orleans and N.E.R.R. Co. v. Jopes, 142 U.S. 18, 
12 Su. Ct. 109, 35 L.E. 919 (1891). A comparatively recent case 
declared: “Suits between spouses should be confined as heretofore to 
those having contractual elements or where there is direct statutory 
authorization, and suits by a spouse against third persons grounded upon 
the tort of the other spouse, and without contractual elements, fall in 
the same category.” Emerson v. Western Seed and Irrigation Co., 116 
Neb. 180, 216 N.W. 297 (1927). 

These cases have, however, been severely criticized in numerous 
articles, notes, and comments. 38 Harv. Law Rev. 824 (1925); 
25 Col. L. Rev. 377 (1925); 9 Minn. Law Rev. 485 (1925); 3 Wis. 
L. Rev. 188 (1925); and 23 Ill. L. Rev. 174 (1928). 

The more recent cases disclose that the courts are no longer adher- 
ing to the doctrines asserted by the earlier decisions. Mr. Justice 
Cardozo, then Chief Judge of the New York Court of Appeals, in a 
forceful opinion in the case of Schubert v. August Schubert Wagon Co., 
249 N.Y. 253, 164 N.E. 42, 64 A.L.R. 293 (1928) said: “A tres- 
pass, negligent or willful upon the person of a wife does not cease to be 
a trespass though the law exempts the husband from liability for the 
damage. Others may not hide behind the skirts of his immunity. The 
trespass may be a crime for which even a husband may be punished, 
but whether criminal or not, unlawful it remains. As well might one 
argue that an employer commanding a husband to commit a battery on 
a wife, might justify the command by the victim’s disability. The em- 
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ployer must answer for the damage, whether there is trespass by direct 
command, or trespass incidental to the business committed to the serv- 
ant’s keeping. In each case the maxim governs that he who acts through 
another, acts by himself.” In accord is Poulin vy. Graham 102 Vt. 307, 
147 Atl. 698 (1929): “The right to sue a husband’s master is not 
foreclosed because the wife cannot sue her husband for negligence. The 
right to proceed against the master is in no sense subordinate or sec- 
ondary to the right against the servant. It is primary and independent.” 

Upon facts similar to those in Poulin v. Graham a recovery was 
allowed in the case of Sidney Chase v. New Haven Waste Material 
Corp. 111 Conn. 377, 150 Atl. 107 (1930), where an unemancipated 
child was allowed to recover from his father’s master. The court there 
decided that “the master’s responsibility for the negligence of his servant 
is bottomed upon a rule of public policy and social justice and rests on 
the broad ground that every man who prefers to manage his affairs 
through others, remains bound to so manage them that third persons are 
not injured by any breach of legal duty on the part of such others while 
they are engaged in his business and within the scope of their authority. 
The master’s duty is in no sense derivative from the servant’s liability.” 

A recent Wisconsin case has in reality anticipated the view adopted 
in the principal case, ““Though in the state of Ohio, in the jurisdiction 
of which the cause of action arose and by the laws of which it must be 
governed, a wife may not sue her husband for a tort committed upon 
her by him, the question:as to whether she may nevertheless sue her 
husband’s employer for injuries sustained by reason of her husband’s 
negligence while acting in the service of such employer not having been 
decided in such state, is determined in the affirmative, in accordance with 
what is concluded to be the sounder reasoning of the cases in other 
jurisdictions; the wrongful act of the husband to his wife does not cease 
to be wrongful merely because the wife may not recover damages from 
him” Hensel v. Hensel Yellow Cab Co., 209 Wis. 489, 245 N.W. 
159 (1932). 

The motive behind the refusal of the courts to countenance a tort 
action by a wife against her husband was an endeavor to promote do- 
mestic tranquility, and not to affect relationships with third parties. 
“The doctrine rests not only on the ground of the merged existence, 
but also on account of the unflattering spectacle presented by husband 
and wife seeking pecuniary compensation from one another for personal 
wrongs” Eversley, Domestic Relations, p. 240 (1925). The wisdom 
of extending this rule in a way such as was never intended, so as to bar 
recovery of the wife against third parties where a tortious injury actually 
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exists, is certainly questionable. To say that the act of the servant was 
lawful because committed against his wife would be to pervert the mean- 
ing and effect of the disability. The chief bone of contention, it seems, 
has been whether the liability of the master is primary or secondary, 
derivative or non-derivative. Less emphasis should be placed on this 
phase of the controversy, and more careful thought given to the broad 
and general principles behind the employer’s liability. He has been held 
responsible because it has been found desirable that those injuries inci- 
dental to carrying on an enterprise be made a part of the cost of opera- 
tion. Tiffany, Agency, p. 100, 2nd Ed. (1924). Are there any prac- 
tical reasons that necessitate a different result here? It is believed not. 
It may be argued that the servant in driving for the defendant, was 
engaged in the project of earning a living for himself and his wife, and 
that the project should bear its costs of operation, But such a rule, if 
carried to its logical conclusion, would disable any one dependent for 
support on the negligent employee from suing the employer for injuries. 
If we can apply the analogy of a contract and say that the transaction 
was between the injured party and the principal, thus regarding the 
agent husband as a mere conduit, it is difficult to see why a personal 
disability existing between husband and wife (inter se) should be allowed 
to defeat the wife’s right to recover. 
Wa TER Lear Gorpon, Jr. 


Liasitiry or AGENT ON SIGNATURE MaApeE 1n BEHALF OF 
CoRPORATION — NEGOTIABLE INSTRUMENTS 


The plaintiff company held two promissory notes, reading, “I, we, 
or either of us, promise to pay,” etc., and signed, “Central Freight- 
ways, Inc., John L. Cannon, Jr., Treas., Lyman H. Treadway, V. P.” 
The plaintiff brought an action on these notes against the agents whose 
signatures appeared thereon. The defendants demurred to the petition 
on the ground that it did not state a cause of action against the agents. 
The demurrer was sustained and plaintiff appealed. Held, that, under 
Section 8125, Ohio General Code, the individual signers are not per- 
sonally liable. Weygandt, C. J., dissented. Cannon, Jr. v. Miller 
Rubber Co., 128 Ohio St. 72, 190 N.E. 210, 39 O.L.R. 656, 40 Bull. 
145 (1934). 

The statute above referred to, being identical with Section 20 of 
the Uniform Negotiable Instruments Law, provides that “When the 
instrument contains or a person adds to his signature words indicating 
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that he signs for or on behalf of a principal, or in a representative capac- 
ity, he is not liable on the instrument if he was duly authorized. But 
the mere addition of words describing him as an agent, or as filling a 
representative character without disclosing his principal does not exempt 
him from personal liability.” 

Where the officers of the corporation have ostensibly signed in a 
representative capacity within the limits of their authority for a disclosed 
principal, the instrument is on its face the obligation of the corporation. 
Aungst v. Creque, 72 Ohio St. 551, 74 N.E. 1073 (1905); Jump v. 
Sparling, 218 Mass. 324, 105 N.E. 878 (1914); New England Elec- 
tric Co. v. Shook, 27 Colo. App. 30, 145 Pac. 1002 (1915); Consum- 
ers Twine & Mach. Co. v. Mt. Pleasant Thermo Tank Co., 196 
Iowa 64, 194 N.W. 290 (1923); Kilpatrick v. Plummer, 145 Okla. 
117, 291 Pac. 501 (1930); Hughes v. Washington Finance Corp., 
218 Ky. 729, 292 S.W. 335 (1927); Wright v. Drury Petroleum 
Corp., 229 Mich. 542, 201 N.W. 484 (1924); Mathis v. Liberty 
Straw Spreader Co., 238 Ill. App. 467 (1925). Under similar circum- 
stances an earlier Ohio case reached the opposite conclusion. McKisson 
v. Thomas, 18 O.C.C.N.S. 443 (1911). Accord: Briel v. Exchange 
National Bank, 172 Ala. 475, 55 So. 808 (1911); Daniel v. Glidden, 
38 Wash. 556, 80 Pac. 811 (1905). The court in the principal case 
through dictum approved the opinion of Chief Justice Cardozo in the 
case of New Georgia National Bank v. Lippman, 249 N.Y. 307, 164 
N.E. 108, 60 A.L.R. 1344 (1928), in which it was held that it logic- 
ally follows from the statute that if the officers of the corporation act 
without being duly authorized, they are individually liable. Pain v. 
Holtcamp, 10 F. (2d) 443 (8th. C.C.A., 1926); Austin, Nichols Co. 
v. Gross, 98 Conn. 782, 120 Atl. 596 (1923); Durham v. Blood, 
207 Mass. 512, 93 N.E. 804 (1911). If the principal is not disclosed 
on the face of the instrument, it is the personal obligation of the officers. 
Watt v. German Sav. Bank, 183 Iowa 346, 165 N.W. 897 (1917); 
Baird vy. Publisher’ National Service Bureau, 199 N.W. 757 (N.D., 
1924); Sutherland State Bank v. Dial, 103 Neb. 136, 170 N.W. 666 
(1918). Numerous cases have held the officers liable if the instrument 
failed to show the representative capacity of the individual signers. Toon 
v. McGaw, 74 Wash. 335, 133 Pac. 469, L.R.A. 1915A (1913); 
Belmont Dairy Co. v. Thrasher, 124 Md. 320, 92 Atl. 766 (1914); 
Rudolph Wurlitzer Co. v. Rossman, 196 Mo. App. 78, 190 S.W. 636 
(1916); Farmers’ State Bank of Newport v. Lamon, 132 Wash. 369, 
231 Pac. 952, 42 A.L.R. 1072 (1925). But where the officers have 
apparently signed in behalf of the corporation, it is presumed that they 
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acted with authority, and the petition does not state a cause of action 
against them in the absence of allegations setting forth facts to the effect 
that they acted without authority. Kennedy & Parsons v. Lander Dairy 
Co., 36 Wyo. 58, 252 Pac. 1036 (1924); Eisinger v. E. J. Murphy 
Co., 48 App. D.C. 476, 52 App. D.C. 197, 285 F. 921 (1922); 
Jump v. Sparling, supra. The view thus adopted by the Supreme Court 
of Ohio is supported by the great weight of authority in this country. 
Brannan’s Negotiable Instruments Law, 256 (5th Ed., 1932). 

The court further held that the words, “I, we, or either of us, 
promise,” etc., do not change the import of the instrument so as to make 
the agents personally liable. Williams v. Harris, 198 Ill. 501, 64 N.E. 
988 (1902); New England Electric Co. v. Shook, supra; Kilpatrick 
v. Plummer, supra. The dissenting opinion, which was based entirely 
on this point, took the opposite view, holding that these words, appearing 
in four vital places in the body of the note, undoubtedly imposed per- 
sonal liability on the agents. The same position was taken in the case 
of Huron County Banking Co. v. The Oberlin Co., 19 O.C.C.N.S. 151 
(1911). Where the intention to bind the corporation is as aparent as it 
is in the principal case, it would seem that the view taken by the major- 
ity of the court is the better one, being more in accord with modern 
principles and authority. The fact that the agents did not place such a 
word as “by” or “per” before their signatures was also held to be im- 
material. Accord: Aungst v. Creque, supra. Contra: Briel v. Ex- 
change National Bank, supra. 

A discussion and a list of decisions concerning the law in Ohio on 
this question before the enactment of the present statute are contained 
in 1 O.Jur. 718. As to the admissibility of parol evidence to show wha 
was actually intended to be bound by the instrument see 1 O.Jur. 722; 
Brannan’s Negotiable Instruments Law, 263 (5th Ed., 1932). 

Arcu. R. Hicks, Jr. 


RESPONDEAT SUPERIOR — Tort LIABILITY OF PRINCIPAL FOR 
NEGLIGENCE OF AGENT HrreEp For SINGLE UNDERTAKING 


The defendant, an undertaker, contracted to supply transportation 
for a funeral party. Plaintiff, one of the party, was injured because of 
the negligent operation of the car by the driver. The defendant hired 
the car and the driver from a livery service to augment his facilities for 
handling the funeral. The trial court directed a verdict for the defend- 
ant. The Court of Appeals affirmed the trial court. Held, the jury 
should have been asked to determine whether the negligent driver was 
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the special servant of the defendant or the servant of an independent 
contractor. Also, the jury should have been instructed to find whether 
or not the defendant, by his contract to transport the funeral party, 
assumed a duty of care to each member of the party. Judgment of the 
Court of Appeals reversed. Sack v. A. R. Nunn & Son et al., 129 Ohio 
St. 128, 1 Ohio Op. 447 (1934). 

The Supreme Court, in its opinion, based its holding on two the- 
ories, each of which was developed sufficiently to hold the defendant 
liable: One, that the driver was the special servant of the defendant; 
the other, that the defendant, by his contract to transport the funeral, 
assumed a duty of care to each member of the funeral party. John H. 
Radel Co. v. Borches, 147 Ky. 506, 39 L.R.A. (N.S.) 227, 145 
S.W. 155 (1912); Mahany v. Kansas City Railways Co., 254 S.W. 
16 (Mo., 1923). This note is restricted to the problems incidental to a 
finding of liability on the first theory. 

The question of the relation between the defendant and the negli- 
gent subordinate is controlling, and is answered only after a consideration 
of several factors. Restatement of Agency, Section 220, page 483. In 
Ohio the right of the defendant to control the negligent subordinate is 
the vital factor in determining the relation between the defendant and 
the actual tortfeasor. Toledo Stove Co. v. Reep, 18 O.C.C. 58, 9 
O.C.D. 467, 23 L.N.S. 379 (1898); Tiffin v. McCormack, 34 Ohio 
St. 638, 32 Am. Rep. 408, 2 Mor. Min. Rep. 194 (1878). 

The mode of payment is another factor bearing on the relation, 
and is relevant to the right to control. In the case at bar the defendant 
paid a price for the unit, the car and the driver. While this fact is evi- 
dence of the relation of independent contractor, it is not controlling. 
Schickling v. The Post Publishing Co., 115 Ohio St. 589, 115 N.E. 
143, 22 O.A. 318, 5 Abs. 29 (1926); Minor v. Stevens, 65 Wash. 
423, 118 Pac. 313, 42 L.R.A. (N.S.) 1178 (1913). 

The selection of the particular servant whose negligence caused the 
accident was denied the defendant. The right to control the servant, 
essential to the relation of master and servant, ordinarily does not exist 
in the absence of the right to select the servant. Babbit v. Say, Admr., 
120 Ohio St. 177, 165 N.E. 721, 280 L.R. 589, 7 Abs. 190 (1929); 
James Carmen et al. v. Steubenville &F Indiana R.R.Co., 4 Ohio St. 
399 (1854). 

Furnishing a worker and equipment for the defendant, as was done 
in the case at bar, is evidence favoring the relation of independent con- 
tractor, but is not conclusive proof. Tiffin v. McCormack, supra; Stand- 


ard Millwork Co. v. Bick, 14 O.C.C. (N.S.) 425, 23 C.D. 26 (1911). 
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The doctrine of respondeat superior applied to this case is founded 
on considerations of public policy. The rationale is that one who volun- 
tarily substitutes another in his place to act for him should be responsible 
for those acts, which, had there been no substitution, would have been 
his own acts, or would not have occurred. Higbee Co. v. Jackson, 101 
Ohio St. 75, 128 N.E. 61, 14 A.L.R. 131 (1920). The defendant, 
as an individual, could not possibly conduct his business single handed. 
The nature of his enterprise required concerted action by several drivers. 
Under modern conditions it seems more in accord with economic actual- 
ities to say that one who desires the profits incidental to conducting busi- 
ness by representatives should bear the responsibility for the acts of those 
representatives. 

WarrEN RICHMOND. 


Score oF EMPLOYMENT — PRINCIPLE’s LIABILITY FOR NEG- 
LIGENCE OF COMMISSION SALESMAN. 


The driver of an automobile was employed by the defendant as 
salesman for new and used cars. He was to report each day at 8:30 a. m. 
and was to be paid on a commission basis. The salesman could use his 
own judgment as to approaching prospective customers. He was to 
have one hour for lunch and was permitted to go where he wished for it. 
On the day in question the driver went home for lunch and the em- 
ployer, defendant, furnished him an automobile for that purpose. While 
the employee was returning in order to demonstrate an automobile to 
a customer he injured the plaintiff. The lower court held for the plain- 
tiff upon a general verdict. This was affirmed by the Court of Appeals 
for Hamilton County. The reasoning of this court was that since the 
employee was to return to the salesroom to secure a demonstrator, and 
then go to the customer and demonstrate the car, this was in itself con- 
trolling as indicating that the employee was in the scope of his employ- 
ment. In this case the court emphasized the element of control. The 
E. 8. Gahagen Co. v. Smith, 48 Ohio App. 290, 1 Ohio Op. 430, 194 
N.E. 26, 18 Abs. 366 (1934). 

It is well established that the employer is liable to third persons for 
acts of his agent when done in the scope of his employment. Henshaw 
v. Noble, 7 Ohio St. 226 (1857); Clark v. Frey, 8 Ohio St. 358, 72 
Am. Dec., 590 (1858); Pickens v. Diecher, 21 Ohio St. 212 (1871); 
Passenger R. Co. v. Young, 21 Ohio St. 518 (1871). 

The principle question arising in all of these cases is whether the 
employee was acting within the scope of his employment at the time of 
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the injury. Many courts place the emphasis on the control which the 
employer exercises over his employee. Clark v. Frey, supra; Higbee Co. 
v. Jackson, 101 Ohio St. 75, 14 A.L.R. 131, 128 N.E. 61, 20 NCCA 
144 (1920); Curran v. Earl C. Anthony, 77 Cal. App. 462, 247 P. 
236 (1925); Aisenberg v. Adams Co., 95 Conn. 419, 111 A. 591 
(1920); Mitchell’s Case, 121 Me., 455, 118 A. 287, 33 A.L.R. 1447 
(1922); Messmer v. Bell and Coggeshall Co., 133 Ky. 19, 117 S.W. 
346 (1909). In Root v. Shadbolt and Middleton, 195 Towa 1225, 
193 N.W. 634 (1923) the court held that the test of the power to 
control was in itself conclusive. Some courts make a distinction between 
general control and control of details, holding that only in the latter 
instance is the employee acting in the scope of employment. Barton v. 
Studebaker, 46 Cal. App. 707, 189 P. 1025 (1920); Page v. Appa- 
noose County, 184 Iowa 498, 168 N.W. 916 (1918); Gay v. Rail- 
road, 148 N.C. 336, 62 S.E. 436 (1908); Boyd v. Mahone, 142 Va. 
690, 128 S.E. 259, 262 (1925); Restatement of Agency, Vol. 1, 
Sec. 14; Mechem on Agency, Vol. 2, Sec. 1863, 2nd Ed.; See also 
14 R.C.L. 67 for a list of cases emphasing and applying the control test. 
Other courts inquire into the motive of the employee to see whether the 
motive for the furtherance of the employer’s business dominates over his 
personal motive. Railway Co. v. Little, 67 Ohio St. 91, 65 N.E. 861 
(1902); The Nelson Business College Co. v. Lyod, 60 Ohio St. 448, 
54 N.E. 471 (1899); Riley v. Standard Oil Co. of N. Y., 231 N.Y. 
301, 132 N.E. 97 (1921); McCarthy v. Timmins, 178 Mass. 378, 
59 N.E. 1038 86 Ann St. Rep. 490 (1900); Restatement of Agency, 
Sec. 236. A third point of emphasis employed by some courts is that of 
space. When the employee deviates from his regular route, the courts 
vary as to the place or zone within which the employee can be said to be 
in the scope of his employment. Stewart v. Whitford, 22 C.C. (N.S.) 
585, 30 C.D. 652-C.J.N. (1915); Railway Express Agency v. Lewis, 
156 Va. 800, 159 S.E. 188 (1931); Clawson v. Pierce-Arrow Motor 
Car Co., 231 N.Y. 273, 131 N.E. 914 (1921); Hartnett v. Gryzmish, 
218 Mass. 258, 105 N.E. 988 (1914); Restatement of Agency, Sec. 
237. And finally when a chattel is involved some courts attach signifi- 
cance to ownership, as to whether the employer or employee owns the 
chattel. The White Oak Coal Co. v. Rivow, 88 Ohio St. 18, 102 
N.E. 302 (1913). Usually, if the employer gives his consent for the 
use of the automobile and the employee is using it for his own use the 
owner is liable. However, if no consent is given and the employee uses 
it for his own use the employer is not liable because the employee is con- 


sidered without the scope of employment. 22 A.L.R. 1397; 45 A.L.R. 
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477; 50 A.L.R. 1450. It will be noted that the emphasis in the prin- 
ciple case was placed upon the control element. 
Noau J. Kern 


Appeal and Error 


Motion To Certiry — EFrrect oF OvERRULING Motion — 
Srare DEcIsis. 


“The refusal of a motion to certify, even if the same legal question 
is decisively involved, does not furnish an adjudication of the question by 
this court as an established precedent for future cases.” This unequivocal 
language was used by the Supreme Court of the State of Ohio in the 
recent case of Village of Brewster v. Hill. The circumstances of the 
controversy calling forth this statement were that the capacity of a town 
to contract under Article VIII, section 6 of the Ohio Constitution was 
challenged by Hill, a taxpayer. The case of Nicol v. Tolhurst, Village 
of Amherst (unreported), decided by the Court of Appeals of Lorain 
County in a pro forma opinion, was similar factually, and that court had 
decided in favor of the Village. Counsel for the Village of Brewster 
cited the Amherst case as authority for his position, since a motion to 
certify had been overruled by the Supreme Court. The Court, however, 
held in favor of Hill and against the Village. We may take it, then, as 
an indisputable fact that overruling a motion to certify is not an affirm- 
ance. Village of Brewster v. Hill, 128 Ohio St. 343, 190 N.E. 766, 
40 O.L.B. 66 (1934). 

At first blush, it would seem that this situation is highly contradic- 
tory; two cases similar factually, yet having two opposing decisions upon 
the question involved. In fact, however, there is no ambiguity. In ref- 
erence to the law of Ohio generally, the Supreme Court has spoken, and 
their word is the law. It would be well, however, for the lawyer to 
keep the Amherst case in mind when before the Court of Appeals of 
Lorain County. 

A further instance of this principle is found in the words of Judge 
Jones in The Cleveland Railroad Co. v. Masterson, 126 Ohio St. 42, 
183 N.E. 873, 37 O.L.R. 337, 42 A-L.R. 15 (1932). “Various cases 
involving the application of the ‘last clear chance’ rule have, from time 
to time, appeared on the motion docket of the court, and in such cases 


this court has generally given its sanction to the rule in Erie Railroad 
Co. v. McCormick, Adm’x, 69 Ohio St. 45. A recent case knocking 
at our doors for certification was Ross v. Hocking Valley Railroad Co., 
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reported by the Court of Appeals of the second district, in 40 Ohio App. 
447, 178 N.E. 852, 11 Abs. 487 (1931). We do not generally allude 
to appellate opinions in our reported cases, but we shall refer to that 
case because it discloses the attitude of this court upon the subject in 
controversy.” Judge Marshall, in his concurring opinion, says of the 
Ross case, “It is true that this court overruled a motion to certify the 
record. We must, however, protest against any opinion . . . . declar- 
ing that the overruling of a motion to certify constitutes an adherence 
‘to the principle announced by the Appellate Court, otherwise it would 
have admitted and reversed the case.’ The contrary of that declaration 
has been stated a score of times from the bench during the last few years, 
and in at least one opinion the bar has been advised that theoverruling 
of a motion to certify does not amount to any declaration of legal 
principles.” There can be no doubt as to exactly what the rule is in the 
mind of the Supreme Court. Unless there is some drastic change, the 
overruling of the motion can never be construed as an affirmance of thg 
lower court. 

The practice in New York is very similar to that in Ohio. “A 
denial by this court of a motion for leave to appeal from an order of 
the Appellate Division affirming such an order is not equivalent to an 
affirmance of the order. While, therefore, the order appeale from may 
be binding as res adjudicata, it may not be held binding under the rule 
> Further along in the same case the court makes the 
following astounding statement: “A denial of a motion for leave to 
appeal is not equivalent to an affirmance of the order thus withdrawn 
from review. It does not give to the order the value of a precedent. 
Motions for leave to appeal have the careful consideration of the judges 
of the court, yet they lack the authority that attaches to a decision with 
all the aid of argument. . . . Appellate divisions and trial courts are at 
liberty, if the please, to give to such a refusal some measure of signifi- 
cance, as a token, though indecisive, of the impressions of this court. 
They are not bound thereby as by an authoritative precedent.” This 
statement on the part of the court indicates the lower courts may give 
some slight weight to a refusal to review. This is the most liberal of 
the views taken by any court that we have been able to discover. Matter 
of Marchant v. Mead-Morrison Mfg. Co., 252 N.Y. 284, 169 N.E. 
386 (1929). 

What we have said of the Supreme Court of Ohio, applies with 
equal force to the Supreme Court of the United States. United States v. 
Carver 260 U.S. 482, at 290 (1922). 


“The denial of a writ of certiorari imports no expression of opinion 


of stare decisis.’ 
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upon the merits of the case, as the bar has been told many times. There- 
fore it is unnecessary to consider whether the libelant’s argument is 
supported by the decisions to which they refer.” Here too, then, the 
overruling of the motion has absolutely no effect upon later decisions, 
and here they may not even be considered by the lower courts. 

However, in Ohio there are various factors which help to build up 
the impression that the strictness of this view is not shared by inferior 
courts. In the case of The Cuyahoga Improvement Co. et al. v. Moore, 
41 Ohio App. 30, 179 N.E. 501, 8 Abs. 148 (1929) the court cites 
the case of Strangward v. American Brass Bedstead Co., 82 Ohio St. 
121, 91 N.E. 988 (1910) as holding that a recovery for monthly 
installments of rent, (that being all that was due at the time the action 
was commenced) is not a bar to recovery for future instalments coming 
due under the terms of the lease. This doctrine has been followed in 
several cases, one being Gusman v. Mathews, 29 Ohio 163 N.E. 636 
App. 402 (1928) which was considered by the Supreme Court on a 
motion to certify, the motion being overruled. The Appellate Court in 
the Cuyahoga case says: “referring to the Strangward case; “This case 
has recently been approved and followed in two cases arising in this 
county, one being that of Yerman v. Boccia, 6 O.L.A. 218, and the 
other being the case of Gusman v. Mathews, 29 Ohio App. 402, 163 
N.E. 636. This last case was considered by the Supreme Court of this 
state upon a motion to certify, and on June 20, 1928, the motion to 
certify was overruled. We, therefore, recognize that the Supreme Court 
approves the Strangward case and the doctrine therein announced, and 
such is now the law of Ohio.” 

Sometimes the Appellate Court cites another Appellate case and 
merely states that a motion to certify has been overruled, without going 
to the length of explanation that was found in the Cuyahoga case. This 
means at least that the Appellate Court does give some weight to this 
fact. 

Further the Ohio Appellate Reporter, in the front of the book, 
carries the later case history of cases reported, and Ohio Jurisprudence 
carries footnotes to the same effect. These are further indications that 
this information is regarded as being of value in determining the prob- 
able attitude of the Supreme Court on a given question, by reason of 
their action on a motion to certify. 

All these things build up the impression that overruling a motion 
to certify means more than merely that the Supreme Court refuses to 
hear the case on its merits. We have no way of determining how often 
the lawyer cites such material in his brief, but it must be done often. It 


. 
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the court itself cites such material with approval, it must be because the 
lawyers are continually citing it to them. From this, we conclude that 
it is probably good practice to cite such material to the courts of appeal, 
but that it is very bad practice to cite the overruling of motions to certify 
when before the Supreme Court. 

The Ohio State Bar Association Report of the forty-seventh annua 
meeting, held July sixth to July eighth, 1926, at page 248, sets out 
the following resolution submitted to that body, “Be it resolved, that it 
is the belief of the members of the Ohio State Bar Association here 
assembled, that the Supreme Court of Ohio could expedite its work, aid 
attorneys in their work, save much money for litigants and generally 
promote the interests of justice, if when overruling motions to certify 
the record and for leave to file petitions in error, it would render and 
publish a short and concise opinion giving reasons for its rulings and the 
vote of the members of the court thereupon.” This resolution was 
referred to the Committee on Judicial Administration and Legal Re- 
form. At the following Mid-Winter Meeting, the Committee approved 
the resolution, after changing it to read: “Be it resolved, that it is the 
opinion of the Ohio State Bar Association, that the Supreme Court of 
Ohio, by making public the reasons for its action when overruling 
motions to certify the record, and motions for leave to file petitions in 
error, will generally promote the interests of justice and will furnish a 
guide for future action by the bar; and we further express the belief 
that the announcement of the vote of the members of the court on such 
decisions is advisable.” 

These advantages would probably follow. But on the other hand, 
such a plan would enormously burden an already burdened court. Even 
if such opinions were short and concise, it would take considerably more 
time than is consumed in passing the motion now. Secondly, having 
opinions which are written tends to bind the court strictly. It seems 
of doubtful benefit to hold the court strictly to an opinion on a question 
which they have not investigated thoroughly. And if they must investi- 
gate thoroughly, then there will be no ground for refusing to hear a 
case, and every case knocking at the doors of the court, will be decided 
upon the merits, Each decision on a motion to certify would be the 
basis of stare decisis and a binding precedent. This would hinder any 
change of opinion which might later be demanded by reason of a change 
in circumstances. There is much to be said, then for leaving the court 
free to act on a motion as it sees fit. 

One of the jurisdictional requirements of the Supreme Court is 
that the case be one of “public or great general interest.” Shortly after 
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this Constitutional provision was enacted, the case of Akron v. Roth, 
88 Ohio St. 456, 103 N.E. 465 (1912), was decided. The Court in 
that case said that not only need the case be one of “public or great 
general interest,” but also that error has probably intervened. Some 
eight years later, (1920) the Court in ruling on a motion said, “over- 
ruled, the Court finding that the case is one of public interest, but no 
error has intervened.” Records of the Supreme Court, Case Number 
16,710, Journal 28, page 476, July 16, 1920. 

This notation has not been repeated that we know of, but it is some 
indication that the Court considers the factor of probable error when 
passing on a motion to certify. It seems an inescapable conclusion that 
this was in fact, for the particular case, at least, an affirmance of the 
lower court, for the Supreme Court admittedly had jurisdiction, because 
the case was of “public or great general interest,” but the Court refused 
it because it thought that there was no error in the case. 

This suggests that a milder reform might be to use formal reasons, 
similar to these, in disposing of these motions. Thus perhaps the advan- 
tages sought after by the Ohio Bar Ass’n. in its resolution, without the 
attending disadvantages of binding precedent or excessive labor on the 
part of the Court would be attained. In giving these reasons, the Court 
would not be binding itself irrevocably to one position, for it would 
merely be an indication of how the Court reacts to a given question 
upon a cursory examination. And of course, the Court would not be 
faced by the task of writing an opinion on the case, but could dispose of 
the whole problem by designating a number of these reasons. 

The problem clearly merits further study and thought by those 
connected with the profession with a view to evolving a plan which will 
satisfy both the judiciary and the bar. 

Car R. JoHNsoN. 


Automobiles 


NEGLIGENCE — DocTrRINE oF AssURED CLEAR DISTANCE 
AHEAD — STATUTE As SUBJECTIVE TEsrT. 


The defendant stopped his truck on the highway. The evidence 
tended to show that there was no negligence in parking the truck but 
that there was no tail light burning. The night was dark, rainy, and 
foggy; the deceased was driving between 30 and 35 miles per hour and 
had just met a car coming from the opposite direction. Under such 
circumstances the deceased collided with the rear end of the truck and 
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was killed. The court directed a verdict for the defendant on the ground 
that the deceased was guilty of contributory negligence as a matter of 
law in violating Section 12603 of the General Code which prohibits 
motor vehicles from being operated at a speed greater than will permit 
them to be brought to a stop within the assured clear distance ahead. 
Gumley, Adm’r v. Cowman, 129 Ohio St. 36, 1 Ohio Op. 318, 193 
N.E. 627 (1934). 

At common law the courts were not in accord on this question. 
Some states held that it was negligence as a matter of law to drive at a 
speed greater than would permit stopping within the range of the 
driver’s vision. West Constr. Co. v. White, 130 Tenn. 520, 172 S.W. 
301 (1914); Spencer v. Taylor, 219 Mich. 110, 188 N.W. 461 
(1922); Fisher v. O’Brien, 99 Kan. 621, 192 Pac. 317, L.R.A. 
1917F, 610 (1917). But the probable weight of authority required 
that the question of the driver’s negligence be submitted to the determi- 
nation of the jury, taking into account all the facts and circumstances. 
Kaufman v. Hegeman Transfer & Co., 100 Conn. 114, 123 Atl. 16 
(1923); Morehouse v. Everett, 141 Wash. 399, 252 Pac. 157 
(1926). In 1921 the Court of Appeals for Ashtabula county adopted 
the former rule. Webster v. Pollock, 15 Ohio App. 102. But after that 
case Ohio courts have followed the latter rule. Tresise v. Ashdown, 
118 Ohio St. 307, 160 N.E. 898, 58 A.L.R. 1476 (1928); Spreng 
v. Flaherty, 40 Ohio App. 21, 177 N.E. 528 (1931). 

In 1929, however, Section 12603 of the General Code was 
amended to include the following: “and no person shall drive any motor 
vehicle in and upon any public road or highway at a greater speed than 
will permit him to bring it to a stop within the assured clear distance 
ahead.” 113 Ohio Laws 283. 

The violation of a staute intended to protect the safey of persons 
in the position of the plaintiff or defendant is negligence as a matter of 
law or negligence per se. Schell v. Dubois, 94 Ohio St. 93, 113 N.E. 
664, L.R.A. 1917A, 710 (1916). Thus, the first Ohio case to deal 
with the amendment to Section 12603 held that the language of the 
statute “is a specific requirement of law, a violation of which constitutes 
negligence per se.” Skinner vy. Penn. Rd. Co., 127 Ohio St. 69, 186 
N.E. 722 (1933). Much reliance was placed on the case of Bowmaster 
v. Wiliam H. DePree Co., 252 Mich. 505, 233 N.W. 395 (1930) 
which interpreted a similar statute of that state. —The Michigan statute 
was passed in 1927 but her courts had previously held the rule that 
failure to stop within the assured clear distance ahead was negligence per 
se at common law. 
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In the opinion of the Court of Appeals, Gumley Adm’r v. Cowman, 
48 Ohio App. 300, 40 O.L.R. 230, 17 Ohio Abs. 255, 1 Ohio Op. 
450 (1934) the judge stated: “We are aware of the fact that this 
conclusion of law would leave the driver of an automobile, injured by 
his running into an obstruction in the road, without any remedy for 
injuries by reason of negligence on the part of the other person. . . ” 
But the Supreme Court in affirming the decision stated: “This court 
entertains no such view as to the intention of the Legislature in enacting 
this amendment . . . . under proper circumstances the questions of 
proximate cause and negligence on the part of such driver must be sub- 
mitted to the jury . . . . the present legislative requirement establishes 
a subjective test whereby a driver is prohibited from operating any motor 
vehicle . . . . at a rate of speed greater than will permit him to bring 
it to a stop within the distance at which he can see a discernible object 
obstructing his path.” Other cases would agree that a jury question as 
to the visibility of the object may arise. Kadlec vy. Al. Johnson Constr. 
Co., 217 lowa 299, 252 N.W. 103 (1933). But it is difficult to recon- 
cile the statement that the language of the amendment “‘is a specific 
requirement of law, a violation of which constitute negligence per se,” 
Skinner v. Penn. Rd. Co., supra, with the statement that it establishes a 
subjective test. No case has been discovered in which the term “subjec- 
tive test” has been used in this connection, and the exact meaning of it 
does not seem to be clear. 

Exceptions are being made, and certainly they should be made, to 
the rule as laid down in the Skinner case. The Ohio Court of Appeals 
has held that the “assured clear distance ahead” applies only to the lane 
in which the driver is traveling; and if he is forced to go into another 
lane and strikes an unlighted truck, it is not negligence as a matter of 
law. Schaeffer-W eaver Co. v. Malloun, 45 Ohio App. 1, 38 O.L.R. 
247, 186 N.E. 514 (1933). Also it would seem to be implicit in the 
wording of Section 12603 that the rule would not apply where the 
object with which the automobile collides moves into the automobile’s 
path. The court may decide to relax the rule where the driver’s vision 
is interfered with by the lights of an approaching automobile, although 
the Michigan court has refused to do so. Ruth v. Vroom, 245 Mich. 88, 
222 N.W. 155, 62 A.L.R. 1528 (1928). 

At present there is a bill (Sub. S.B. No. 133) passed by the Senate 
and pending in the House to amend Section 12603 by inserting in place 
of the paragraph quoted above the following: “In all cases where the 
driver of a motor vehicle on public thoroughfares is driving within the 
speed limit allowed by law, the question of assured clear distance shall 
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be a matter of fact to be submitted to the jury for its determination.” 
In this form the bill says nothing about being able to stop within the 
assured clear distance ahead. Although the intent of the author of the 
bill seems to be plain to one who knows the history of the statute, it may 
be questioned whether, for the sake of clarity, he should not have in- 
cluded another sentence. 

D. M. PosrLewalre. 


Bankruptcy 


FRAUDULENT TRANSFER BY INSOLVENT DEBToR—RIGHTsS OF 
CrepiTors TO SUE AFTER ADJUDICATION OF BANKRUPTCY 
AND APPOINTMENT OF A [TRUSTEE 


In Winter's National Bank and Trust Company v. Midland Ac- 
ceptance Corporation, 47 Ohio App. 324, 191 N.E. 889 (1934, pre- 
viously annotated on another point, “Chattel Mortgages and the Bulk 
Sales Act,” 7 Ohio Bar May 6, 1935), a creditor brought his action 
to set aside a conveyance alleged to be in violation of the Bulk Sales 
Act, Section 1102, General Code, after the adjudication in bankruptcy 
and the appointment of the trustee. The latter, on the following day, 
filed his intervening petition. In their opinion the court said, “The right 
to institute the action which the plaintiff (creditor) sought to prosecute 
was, by the adjudication of Gessaman, the bankrupt, and the appoint- 
ment of a trustee, vested in the representative of all of Gessaman’s credi- 
tors, the trustee,” and so dismissed the plaintiff’s suit. 

This raises the problem of under what circumstances a creditor may 
sue to set aside allegedly fraudulent transfers by an insolvent debtor. 

When a creditor sues prior to bankruptcy to set aside a fraudulent 
conveyance, his right is not interfered with by the filing of a petition in 
bankruptcy and the subsequent appointment of a trustee unless the latter 
intervenes. Walker v. Connell, 54 Sup. Ct. 251, 24 Am. B.R. (n.s.) 
229 (1934). A similar result would seem to follow when the creditor 
sues subsequent to bankruptcy but prior to the apopintment of the trustee. 
Frost v. Latham, 181 Fed. 866 (1910). And where a trustee was not 
appointed after a debtor had been adjudicated a bankrupt, a creditor has 
been permitted to sue in his own name. Guarantee Title and Trust Co. 
v. Pearlman, 144 Fed. 550, 16 Am. B.R. 461 (1906). However, the 
trustee, after he is appointed, may intervene and collect the assets for 
the benefit of the estate. Matter of Vadner, 42 Am. B.R. 465 (1918); 
In Re Rogers, 125 Fed. 169, 11 Am. B.R. 79 (1903). After the 
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intervention of the trustee, a creditor, through the operation of section 
64b [11 U.S.C.A. 104b] of the bankruptcy act, is reimbursed for his 
reasonable services. Frost v. Latham, supra. 

After an adjudication in bankruptcy and the appointment of a trus- 
tee, the general rule as stated in the Midland Case, supra, gives the right 
to bring suit to the trustee, to the exclusion of the creditor. Glenny v. 
Langdon, 98 U.S. 20, 25 L. Ed. 43 (1878); Remington, Section 
2222; Colliers (13th edition) page 1777. Where the trustee refused 
to bring suit, one court has permitted a creditor to sue in the trustee’s 
name. Exchange National Bank of Montgomery v. Stewart, 158 Ala. 
396, 48 S. 487 (1909). Another has permitted him to sue in his own 
name. Googins v. Skilling, 108 At. 50, 44 Am. B. R. 378 (1919); 
Matter of Vadner, supra. Or to make the trustee a party defendant, 
Casey v. Baker, 212 Fed. 247, 32 Am. B.R. 311 (1914). And see 
Dictum in In re Schenk, 116 Fed. 554-6, 8 Am. B.R. 727, 729 
(1902). 

The thory upon which the Midland Case rests is the supersedence 
by the National Bankruptcy Act of the rights given to creditors by the 
State law. Under the National Act, the property and powers of the 
bankrupt as set out in Section 70a [11 U.S.C.A. 110a] and the “rights, 
remedies, and powers” of creditors, as mentioned in Section 47a-2 [11 
U.S.C.A. 75a-2] are vested in the trustee. See comment “Suits by 
Bankrupts on Pre-Bankruptcy Claims,” 7 OHJO BAR 731 (March 
25, 1935). Similarly Sections 60b and 67 (c), (e), and (f), [11 
U.S.C.A. 96b, 107 (c), (e), (£)] confer direct powers on a trustee 
to set aside voidable preferences and liens. But under Section 7o0e [11 
U.S.C.A. 110e], and see Section 67b [11 U.S.C.A. 107b], the trus- 
tee’s right is derived by subrogation from the rights of the creditors as 
created by State law. In Re Gray, 47 N.Y. App. Div. 554, 3 Am. 
B.R. 647 (1900). See 32 Mich. Law Review 369 for power of trus- 
tee to sell or assign these rights. 

The cases referred to above show that the appointment of a trustee 
in bankrupcy does not necessarily divest a creditor of his rights to sue. 
However, the authority is overwhelming that in ordinary situations, after 
appointment of a trustee, a creditor may no longer sue upon a claim 
which vests in a trustee under Section 70e of the Bankruptcy Act. 
Ruhl-Koblegard v. Gillespie, 56 S.E. 898, 22 Am. B.R. 643 (1907); 
MacMahon v. Pithian, 166 Iowa 498, 147 N.W. 920 (1914); Chat- 
field vy. O’ Dwyer, 101 Fed. 797, 4 Am. B.R. 313 (1900); In Re 
Kohler, 20 Am. B.R. 89 (1908). This is not based upon the wording 
of the Act, but upon a desire to prevent creditors from obtaining more 
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than their proportionate share of a bankrupt’s estate, and to encourage 
the creditors to inform the trustee of voidable transfers. Trimble v. 
W oodhead, 102 U.S. 647, 26 L. Ed. 290 (1880). 

It would seem, therefore, that the rule as stated in the Midland 
Case was correctly applied upon its facts though the rule, itself, is not 
as absolute as intimated by the court in their opinion. 

Harry A. GoLpMAN. 


Chattel Mortgages 


Buk Sactes Act — CHaTTEL Mortrcace Act — LIEN AND 
TitrLe THEorY — Fraup 


The recent case of Winter’s National Bank and Trust Co. v. Mid- 
land Acceptance Corporation, 47 Ohio App. 324, 17 Abs. 146, 40 
O.L.R. 308, 191 N.E. 889 (1934), raises the problem of whether 
the Bulk Sales Act, Section 11102 of the General Code, applies to a 
chattel mortgage, a question of first impression in Ohio. One F. H. 
Gessaman had executed and delivered to the defendant, one of several 
creditors, a chattel mortgage which covered.the entire equipment of his 
new and used auto sales establishment. The consideration was deferring 
legal action on a note of $15,000, the note being due and unpaid as to 
principal and interest. Plaintiff bank, as a creditor of Gessaman, sought 
to subject certain chattel property to a trust in the hands of the defend- 
ant, upon the claim that the defendant took the property by sale or 
transfer from Gessaman in violaion of the provisions of Section 11102, 
et seq., General Code. The statute provides in substance that the sale, 
transfer or assignment, in bulk of any part or the whole of a stock of 
merchandise, otherwise than in the ordinary course of trade of the 
seller, transferer or assignor, shall be void as against his creditors, unless 
the purchaser, transferee, or assignee, demands and receives from the 
seller, transferrer or assignor, a certified list of names of his creditors, 
with the amount of indebtedness owing to each, and gives certain speci- 
fied notice to them five days before taking possession. 

The jurisdictions which have been confronted by this problem have 
split in their decisions, with the decided weight of authority holding that 
the giving of a chattel mortgage on a stock of goods for a bona fide 
debt, whether it be a lien or title given as security, does not constitute a 
sale, transfer or assignment in violation of the Act. Although special 
grounds for reaching the same result have been found by some courts, 
the most common basis for such a holding is that the words, “sale, trans- 
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fer or assignment,” contemplate a complete change in title, while a 
chattel mortgage creates merely a limited property interest. Hannah and 
Hog v. Richter Brewing Co., 149 Mich. 220, 112 N.W. 713, 12 
L.R.A. (N.S.) 178, 119 Am. St. Rep. 67, 12 Ann. Cas. 344 (1907); 
Talty v. Schoenholz 323 Ill. 232, 154 N.E. 139, 49 A.L.R. 1487 
(1926); Farrow v. Farrow 136 Ark. 140, 206 S.W. 134 (1918); 
Avery & Sons v. Carter 18 Ga. App. 527, 89 S.E. 1051 (1916); 
Slow v. Ohio Valley Roofing Co., 198 Ind. 190, 152 N.E. 820 
(1926); Faeth Co. v. Bressie 125 Kans. 425, 264 Pac. 1077 (1928); 
Wright v. Cline 27 Ga. App. 129, 107 S.E. 593 (1921) where a 
deed to secure payment of a debt, altho purporting to pass title to pur- 
chaser was held not covered by Bulk Sales Law; Lee v. Gilen & 
Boney 90 Neb. 730, 134 N.W. 278 (1912); In re George Seton 
Thompson Co., 297 F 934 (1924); Wasserman v. McDonnell 190 
Mass. 326, 76 N.E. 959 (1906); Symons Brothers & Co. v. Brink 
187 Mich. 43, 153 N.W. 359 (1915); affirmed in 194 Mich. 389, 
160 N.W. 638 (1916); Schwartz v. King Realty Investment Co., 94 
N.J.L. 134, 109 Atl. 567 (1920). 

In jurisdictions where the lien theory of mortgages exists some 
courts have held the Act inapplicable on the ground that no title passes, 
as was contemplated by the Act. Nodle v. Fort Smith Wholesale Groc- 
ery Co. 34 Okla. 662, 127 Pac. 14, 46 L.R.A. (N.S.) 455 (1911); 
Appel Mercantile Co. v. Kirtland 105 Neb. 494, 181 N.W. 151 
(1920); United States v. Lankford 3 F (2d) 52 (D.C.E. D. Va. 
1924); while the opposite conclusion was reached in Beene v. National 
Liquor Co. 198 S.W. 596. (Tex. Civ. App. 1919). 

On the other hand a respectable minority, regardless of whether 
they are lien or title jurisdictions, have judicially interpreted the Act as 
to include chattel mortgages. Vaughan v. Tyler 206 Mo. App. 1, 226 
S.W. 1034 (1920); Semmes v. Rudolph Stecker Brewing Co. 195 
Mo. App. 621 (1916); Texas Bank & Trust Co. v. Teich 283 S.W. 
552 (Tex. Civ. App. 1926) Federal District courts of Texas have held 
the Act inapplicable and have refused to follow the decisions of the state 
courts. Jn re Gary 281 F 218 (D.C.S.D. Tex. 1922); In re Martin 
283 F 833 (D.C.E.D. Tex. 1921); Jn re Griffen Drug Co. 289 F. 
140 (D.C.N.D. Tex. 1923). 

In jurisdictions where the title theory of mortgages prevails some 
courts have held that a chattel mortgage is within the Act. Linn County 
Bank v. Davis 103 Kans. 672, 175 Pac. 972 (1924). However, 
though the title theory is recognized in Rhode Island, the supreme court 
of that state has held the Bulk Sales Act inapplicable. Aristo Hosiery Co. 
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v. Ramsbottom 46 R.I. 505, 129 Atl. 503 (1925). Ohio is in the 
title theory group, with the principal case in accord with the Rhode 
Island view. 

As a result of these decisions the problem has been met in a few 
states by amending their Bulk Sales Act so as to name chattel mortgages 
specifically. D. C. Goff Co. v. First State Bank, 175 Ark. 158, 298 
S.W. 884 (1927); Rashaw v. Straus Co. 94 Okla. 141, 221 Pac. 62 
(1923). 

From an examination of the foregoing cases, it would seem that 
the position adopted by the Court of Appeals, following the weight of 
authority, presents a sound legal solution. While the Act is intended to 
prevent certain debtors from defrauding their creditors, this intent does 
not justify the courts in giving the statute a construction it will not bear 
because the legislature has not included within the interdiction a trans- 
action whereby fraud may be perpetrated. The mere assertion that it is 
not likely that such an opening was overlooked by the legislature can 
hardly solve the issue. Some evidence should be presented in support of 
such a contention before entertaining such a conjecture. 

Cases attempting a distinction on the basis of the lien and title 
theory, offer little aid because the substance of the transaction is the same 
in both jurisdictions. Under either theory a mortgage is the giving of 
security, and is not an absolute and unconditional transfer of property as 
contemplated by the legislature. 

The statement of thé court in the principal case, that the courts 
should give effect to both the Chattel Mortgage Act, Sections 8560, 
8561, et seq., General Code and the Bulk Sales Act, in which case the 
latter section would not be controlling, deserves some consideration. 
Some weight must also be given to the argument which the court points 
out, that if a chattel mortgage is within both Acts, it would require two 
forms of execution. To require both notices would complicate such a 
transaction and tend to materially hamper the securing and extension 
of credit on this class of security. 

It is recognized that it would be desirable to eliminate evasion of 
the Act, and since a chattel mortgage is within the spirit of Sec. 11102, 
General Code, it would also be desirable to hold such a transaction 
within the Act. However, it is hard to see what means there may be to 
that end, without straining the wording of the statute as it now reads. 
A statute should not be interpreted to serve the purpose of a dragnet 
unless the legislature manifested such intent. It would seem that the 
more reasonable way to meet the problem in Ohio is by amending the 
Bulk Sales Act or enacting a Bulk Mortgages Law. 

Maurice A. YounG 
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Constitutional Law 


Lecat AuTHoRITY To PrRoposE CoNsTRUCTION OR ACQUISI- 
TION OF MunicipaL UTILITIEs BY INITIATIVE PETITION— 
APPLICABILITY OF SEC 10216, GENERAL Cop—E—Eauity 
—Form oF INJUNCTION 


The Ohio Power Company brought this action for an injunction 
seeking to restrain the Board of Elections of Columbiana County from 
submitting to the electors of the City of East Liverpool, a proposed 
initiative ordinance for the purchase or construction of a municipal 
power plant. The plaintiff in its petition alleged and the demurrer 
thereto admitted that the initiative petition was filed with the City Audi- 
tor on Thursday, September 13, 1934; that at 9:45 A.M. on Mon- 
day, September 24, 1934, the City Auditor certified the petition to the 
Board of Elections; and that at 11:00 A.M. on the same day, the 
Ohio Power Company attempted to inspect the petition in the office of 
the City Auditor in order to complete a check it was making as to the 
authenticity and validity of the signatures thereto, and was at that time 
informed of the previous certification of the petition to the Board 
of Elecions. 

The plaintiff founded its application for injunction on two theories: 
first, that the electors of the City of East Liverpool have no legal author- 
ity to propose this ordinance by an initiative petition (a constitutional 
question); second, that the City Auditor certified the petition to the 
Board of Elections of Columbiana County before the expiration of the 
time stipulated by the statutes of Ohio. 

The trial court denied the Ohio Power Company’s prayer for 
relief, but on appeal of the cause, the Court of Appeals of Columbiana 
Courity rendered a decree whereby the Board of Elections was in abso- 
lute terms enjoined from submittting the initiative petition to a vote of 
the people. Although the Court of Appeals in its opinion accepted both 
of the plaintiff’s contentions in support of the decree, the Supreme Court 
of Ohio affirmed the decree on the basis of the second contention of the 
plaintiff when it held that no constitutional question was involved. Ohio 
Power Co. v. Davidson, 128 Ohio St. 614, 192 N.E. 882 (October 
24, 1934). 

Since the Supreme Court predicated its holding on the basis of the 
plaintiff’s second contention (thus eliminating any necessity for ren- 
dering an opinion as to the constitutional question presented), the second 
contention will here be discussed first. 
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The proposition that the injunction should issue because the City 
Auditor certified the initiative before the time permitted by law, involves 
the conjunctive interpretation of Section 4227-1 and 4227-8, Ohio 
General Code (Municipal Initiative and Referendum Act) along with 
Section 10216 of the Ohio General Code. Section 4227-8 provides; 
“. . . after a petition has been filed with the City Auditor . . . it shall be 
kept open for public inspection for ten days...” It is stipulated in 
Section 4227-1 that “. . . said City Auditor shall after ten days, certify 
the petition to the Board of State Deputy Supervisors of Elections . . .” 
Section 10216 of the General Code states: “Unless otherwise specifically 
provided, the time within which an act is required by law to be done 
shall be computed by excluding the first day and including the last; 
except that the last shall be excluded if it be Sunday.” 

There is considerable authority in support of the conclusion of both 
the Court of Appeals and of the Supreme Court to the effect that Section 
10216 is applicable to cases where the act is to be done after as well as 
within a stated period of time and therefore that this section should be 
applied to the situation presented in the principal case. 

This section has been liberally construed so as to be applicable to all 
cases involving the computation of time in so far as it is legally possible 
to apply the provisions of that statute. Although the statute specifically 
states that its terms are to be applied where “an act is required by law 
to be done, it has been interpreted to include acts permitted by law to be 
done.” State v. Elson, 77 Ohio St. 489, 83 N.E. g04 (1908). It 
was held in the same case that the statute was to be applied to criminal 
as well as to civil cases involving the computation of time. 

In Neiswander v. Brickner, 116 Ohio St. 249, 156 N.E. 138 
(1927), Section 10216 was interpreted to be applicable to all acts per- 
mitted or required by law to be done and is not restricted in application 
to Part Third of the Ohio General Code in which Part this statute is 
set out. 

The spirit with which this statute has been construed is clearly 
deducible from the following excerpt from the opinion of the court 
in State v. Elson, (supra): ““The mode of computing time in any par- 
ticular case or class of cases is of far less importance than that there 
should be some established and uniform rule on the subject. Obviously 
it is not for the public good nor in the interest of the due administration 
of justice that there should be two rules or that the rule should be 
different or less certain in criminal than it is in civil cases. In our opinion 
this rule of the statute should be followed and applied in the interpreta- 
tion and construction of all statutes, save those where the language of the 
provision as to time, itself clearly forbids it.” 
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Even though the provisions of Section 10216 be interpreted as 
applicable to the facts of the principal case, and conceding that the City 
Auditor of East Liverpool exceeded his authority in certifying the initia- 
tive to the Board of Elections before midnight of Monday, September 
24, 1934, it does not of necessity follow that the injunction should issue 
in the absolute form in which it was decreed. Would not the interests 
of all the parties involved in this case have been better conserved by 
enjoining the defendants from placing the petition on the ballots until 
the plaintiff was given an opportunity to examine the petition for a 
period of time equivalent to that which they were illegally deprived of 
examination? An injunction rendered in this conditional form would 
restore to the plaintiff the benefits intended to be bestowed on it under 
the provisions of Section 10216, and at the same time signers of the 
initiative petition would not be deprived of the right to have their pro- 
posal submitted to the electors for their approval. 

It is a general doctrine of equitable jurisprudence that a court of 
equity is not bound in its relief to the prayer of the petitioner, but rather 
that its decree will be formulated so as to do complete equity as to all 
the parties affected by the degree. 

In the case of Heywood v. Federated Lutheran Benevolent Society 
et al., 29 O.L.Rep. 423 (1927) at page 428, the court in speaking of 
remedy by injunction said: “It will be conceded that a court in its 
use of this extraordinary power should do so with caution and only after 
thoughtful consideration. ‘This remedy should only be applied in clear 
cases and im such a manner as to prevent injustice and unnecessary in- 
jury.” (Italics, the writer’s). This foremost principal of equity was 
clearly demonstrated by the statement of the court in McMillan v. 
Barber Asphalt Paving Co., 151 Wis. 48, 138 N.W. 94 (1912): 
“Equity may in all cases so frame its decrees as to make them effective 
to do equity, and the forms of equitable relief are as various as the trans- 
actions investigated and regulated in equity.” A statement of similar 
import is set out in Murtha v. Curley, go N.Y. 372 (1882): “A court 
of equity adopts its relief to the exigencies of the case in hand.” 

The Court of Appeals of Columbiana County upheld the contention 
of the Ohio Power Company that there is no legal authority for the sub- 
mission of an initiative petition proposing the purchase or construction of 
a municipal power plant to the electors of a municipality. 

The authority of a municipality to purchose or construct a power 
plant is derived from the provisions of Article XVIII, Section 4, of the 
Constitution of Ohio, which states: “Any municipality may acquire, 
construct, own, lease, and operate within or without its corporate limits, 
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any public utility the product or service of which is or is to be supplied 
to the municipality or its inhabitants, and may contract with others for 
any such product or service... .” Article XVIII, Section 5, prescribes 
the manner in which this authority is to be exercised: “Any municipality 
proceeding to acquire, construct, own, lease, or operate a public utility, 
or to contract with any person or company therefor, shall act by ordi- 
nance and no such ordinance shall take effect until after thirty days 
from its passage. If within said thirty days a petition signed by ten per 
centum of the electors of the municipality shall be filed with the execu- 
tive authority thereof demanding a referendum on such ordinance it 
shall not take effect until submitted to the electors and approved by a 
majority of those voting thereon. The submission of any such question 
shall be governed by all the provisions of section 8 of this article as to 
the submission of the question of choosing a charter commission.” 

The right of the initiative and referendum is contained in Article 
II, Section 1-f of the Ohio Constitution which reads as follows: “The 
iniative and referendum powers are hereby reserved to the people of 
each municipality on all questions which such municipalities may now 
or hereafter be authorized by law to control by legislative action; such 
powers shall be exercised in the manner now or hereafter provided by 
law.” 

Standing alone this constitutional provision would bestow the right 
to propose the purchase or construction of a municipal power plant by 
means of an initiative ordinance. ‘The Court of Appeals in the instant 
case declared that this right was precluded by virtue of the provisions of 
Article XVIII, Section 5, arguing that “If the proposed ordinance were 
submitted and a majority of the electors voted in favor of it, the effective 
date of said initiated ordinance would be suspended for a period of thirty 
days within which to file a referendum petition, to be submitted to the 
electors of said municipality at a special or general election following 
said date, which had prior to that time been submitted to the electors 
under an initiative petition. Such action in our opinion, would be an 
absurdity.” 

Article XVIII, Section 5, is part and parcel of the Home Rule 
Amendment to the Constitution of Ohio as adopted on September 3, 
1912. By this amendment municipalities were given a wide range of 
powers in carrying on the business of local government. In particular 
were they given broad powers in regard to the acquisition or construction 
of public utility service systems. 

Keeping in mind the fact that Article II, Section 1-f was adopted 
at the same time as Article XVIII, Section 5, and that the intent of the 
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people in adopting the former amendment was to preserve to themselves 
the authority to initiate legislation or to review the legislation of their 
Councils, it seems unreasonable that they should deprive themselves of 
this authority to initiate legislation in regard to one of the most important 
rights of municipalities, that of proposing the acquisition or construction 
of utility service systems. 

That such was not the intent of the people is further suggested by 
the fact that a perusal of the Constitutional Debates, the official record 
of the Constitutional Convention of 1912, reveals no argument as to 
the meaning of Article XVIII, Section 5, while considerable debate 
arose in regard to the other provisions dealing with municipal ownership 
of utilities. 

It is suggested that if the provisions of Article XVIII, Section 5, 
were intended to be a limitation on the broad powers bestowed on the 
people by Article II, Section 1-f, such limitation would have been ex- 
pressed in unequivocal terms. Such powers ought not be denied the 
people by mere conjecture. 

The following principle laid down by the court in State ex rel. v. 
Creamer, 83 Ohio St. 412, 94 N.E. 831 (1911), is peculiarly adapt- 
able to the facts of the principal case: “The rule that an instrument must 
be construed as an entirety applies with even more force to constitutions 
than to other instruments.” 

This principle is stated in more definite language in the case of 
Fitzgerald v. Cleveland, 88 Ohio St. 338, 103 N.E. 512 (1913), 
where the court in referring to Article V, Section 7, said at page 351: 
“Tt will be remembered that this section and Article XVIII were adopted 
as amendments to the constitution on the same day. By that adoption 
they became parts and provisions of the same instrument. ‘There are 
well established rules by which they must be weighed. They must be 
construed together and effect given to them both. Differences, if there 
are any, must if possible be reconciled.” 

The contentions of the defendant in the principal case are supported 
by the decision of the court in Goodman v. Hamilton, 21 Ohio App. 
465, 153 N.E. 217 (1927). Since the situation presented in that case is 
so similar to that of the principal case, it will be well to quote the court’s 
language at length; at page 468 the court said: “Section 5 of Article 
XVIII would be a limitation on the act of Council in enacting an or- 
dinance with reference to public utilities, it especially conferring the right 
of referendum on an ordinance enacted by Council. 

“This view seems to be strengthened by the fact that other sections 
of the Constitution give legislative bodies the right to declare emergency 
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legislation; but under this section, there could be no emergency with 
reference to an ordinance passed authorizing a contract with a public 
utility. 

“If we give effect to the general provision of the Constitution (re- 
ferring to Article II, Section 1-f), the authorizing statutes enacted 
thereunder, and the special provision relating to ordinances enacted by 
Council, the only construction that could be given to the latter would 
be that it was a limitation on the powers of Council and did not in any 
way effect the rights reserved to the people to initiate an ordinance au- 
thorizing a contract.” (Italics, the writer’s). 

Since the Court of Appeals in the principal case issued a decree of 
injunction on the basis of the constitutional question raised, and since 
the court in Goodman v. Hamilton, (supra) reached a directly opposite 
conclusion, it is to be regretted that the Supreme Court of Ohio refused 
to pass on that particular question when it held that there was no con- 
stitutional question involved. 

James R. TRrITsCHLER. 


Power oF Court oF AppEALs TO~GRANT REVERSAL ON 
WEIGHT OF EvipDENCE — JURISDICTION. 
The case of Werner v. Rowley, 129 Ohio St. 15, 193 N.E. 623, 


1 Ohio Op. 303, 16 Abs. 378 (1934), involved an action for personal 
injuries. The plaintiff recovered a verdict in the first trial which on 
the defendant’s motion was set aside as being against the weight of the 
evidence. On the second trial of the cause, the plaintiff again received 
a verdict to which the defendant objected again on the grounds that it 
also was against the weight of the evidence. While the Court of Appeals 
considered other errors assigned, it refused to consider the assignment 
that the verdict was against the weight of the evidence and held that by 
the cases of Cleveland Ry. Co. v. Trendel, 101 Ohio St. 316, 128 N.E. 
136 (1920), and Rolf v. Heil, 113 Ohio St. 113, 148 N.E. 398 
(1925), it was precluded from so doing. In the Werner case, supra, 
the Supreme Court overruled these cases and held Section 11577, Gen- 
eral Code, unconstitutional as applicable to the facts of that case. 
Although not so stated in the opinion the decision in the Werner case 
also overrules Mahoning Valley R.R. Co. v. Santoro, 93 Ohio St. 51, 
112 N.E. 190 (1915), which held in effect that when the Court of 
Appeals has granted one reversal on the weight of the evidence, it can- 
not grant a second reversal on the same ground. The statute provides 
that the trial court shall not grant more than one new trial on the 
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weight of the evidence against the same party in the same case and that 
not more than one judgment of reversal shall be granted on this ground. 
The pertinent constitutional provision involved in Section 6, Art. IV as 
amended in 1912: “The courts of appeal shall have . . . . appellate 
jurisdiction in the trial of chancery cases, and to review, affirm, modify 
or reverse the judgment of the courts of common pleas, superior courts 
and courts of record within the district as may be provided by law.” 
It is to be observed at this point that no question is raised as to whether 
Section 11577 General Code is a usurpation of judicial power as con- 
ferred by Article IV, Section 1 and this matter is not considered in this 
note. 

It is a necessary hypothesis of the opinion in the Werner case that 
the Constitution, through the section above quoted, is the sole source 
of the jurisdiction of the Court of Appeals which the legislature can 
neither enlarge nor restrict; and second, that restricting the Court of 
Appeals to but one reversal on the weight of the evidence is a matter 
of jurisdiction. 

The first assumption is well supported by precedent in Ohio, the 
leading case being Cincinnati Polyclinic v. Balch, 92 Ohio St. 415, 
111 N.E. 159 (1915). As pointed out by Chief Justice Nichols in his 
dissenting opinion to this case, however, there is some basis for doubting 
the soundness of this proposition. From 1802 to 1851 the jurisdiction 
of all courts of the state, except as specifically stated by the Constitution, 
was of legislative and not of constitutional origin. Section 2, Art. III 
of the Constitution of 1802 provides that the Supreme Court shall have 
appellate jurisdiction both in law and chancery in such cases as directed 
by law. Section 4 of the same article provides that the Supreme Court 
and Court of Common pleas shall have appellate criminal jurisdiction 
in such cases and in such manner as may be pointed out by law; Section 
5, Art. III providing that the Court of Common Pleas shall have juris- 
diction of all probate and testamentary matters and such other cases as 
shall be prescribed by law. Thus “directed,” “pointed out,” and “pre- 
scribed by law” were the terms used and generally understood as con- 
ferring power on the legislature to regulate the jurisdiction of these 
courts. Ludlow v. Johnson, 3 Ohio 553 (1827), Way v. Hilhir, 16 
Ohio 105 (1847), Jn re Gregory, 19 Ohio 357 (1850). 

The Constitution of 1851, Section 2, Art. IV in conferring appel- 
late jurisdiction on the Supreme Court, designated this as such power 
“as may be provided by law,” the same term as employed in the amend- 
ment of 1912 to Article IV, Section 6, in reference to Appellate courts. 
The same phrase was employed when the Circuit Court was created by 
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amendment to the Constitution Oct. 9, 1883; appellate jurisdiction was 
such as was provided by law. Section 6, Art. IV. Section 8, Art. IV. 
creating the Probate Court provided that the Probate Court shall have 
jurisdiction in probate and testamentary matters and such other jurisdic- 
tion in any county or counties as may be provided by law. In Railway 
Co. v. O’Hara, 48 Ohio St. at 354, 30 N.E. 958 (1891) this was 
interpreted to mean that the legislature had the power to regulate and 
add to the jurisdiction of the Probate Court. 

In the Cincinnati case, supra, after the amendment of 1912, the 
court treated the clause “as may be provided by law” to mean that the 
legislature had the power to provide only the method for the exercise 
of the jurisdiction. It would seem, in the light of previous interpretation 
of the phrase “as may be provided by law” that if a change were in- 
tended in its meaning it would have been explicitly provided for by the 
framers of the Constitution. However this may be, it seems to be well 
settled in Ohio that the appellate jurisdiction of the Court of Appeals 
comes from the Constitution with which jurisdiction there can be no 
interference by the legislature or otherwise. 

Next, the question arises whether the denial of the power of the 
Court of Appeals to grant more than one reversal on the weight of the 
evidence or to pass on the weight of the evidence after the trial court 
has granted one new trial on this ground is an invasion of appellate 
jurisdiction as conferred by the Constitution or merely a matter of pro- 
cedure which it is conceded the General Assembly may regulate. “ ‘Juris- 
diction has been defined: The power to hear and determine a cause; 
the authority by which judicial officers take cognizance of and decide 
them; the power of a court or judge to entertain an action, petition, or 
other proceedings; a power constitutionally conferred upon a judge or 
magistrate to take cognizance of and determine causes according to 
law.’ 15 C.J. 723. While practice or procedure is “The mode of 
proceeding by which a legal right is enforced; that which regulates the 
formal steps in an action or other judicial proceedings; course of pro- 
cedure in courts; the form, manner, or order in which proceedings have 
been and are accustomed to be led; the form, manner, and order of 
conducting and carrying on suits or presentations in the courts through 
their various stages, according to the principles of law and the rules laid 
down by the respective courts.’ 40 C.J. 1312. Jurisdiction relates to the 
forum, court, or judge that may hear and determine a legal cause or 
controversy, while practice or procedure relates to the form or manner 
of conducting the suit.” Mahoning Valley R.R. Co. v. Santoro, 93 
Ohio St. at 56, 112 N.E. 190 (1915). 
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Considering what has previously been treated by the Supreme Court 
as an invasion of jurisdiction we find the court in Cincinnati v. Balch, 
supra, holding unconstitutional a statute which provided that civil cases 
which can be appealed from the municipal court of Cincinnati would be 
limited to cases involving three hundred dollars or more, Section 6, 
Art. IV was construed to mean that courts of appeal had appellate juris- 
diction to review, affirm, modify or reverse al] judgments of the courts 
of common pleas whereas the statute attempted to divest the court of 
power to pass on judgments of less than three hundred dollars. Sim- 
ilarly when the legislature attempted to increase the jurisdiction of the 
Court of Appeals by Section 12224 General Code providing that in all 
cases where the right to demand a jury trial did not exist an appeal 
might be taken from a judgment in a civil action, the court held that 
the right to appeal as set out in the Constitution was limited to chancery 
cases and that this couldn’t be enlarged by any action of the legislature. 
Wagner v. Armstrong, 93 Ohio St. 443, 113 N.E. 397 (1915). To 
the same effect was the decision in /n re Hawke, 107 Ohio St. 341, 
140 N.E. 583 (1923), where Section 1709 General Code attempted 
to give right of appeal in disbarment proceedings. 

In Albertim v. Shaffer, 15 Ohio App. 55, 32 C.C.N.S. 245 
(1921), Judge Washburn treated Section 12270 General Code, pro- 
viding that the petition in error shall be filed within 70 days after entry 
of final judgment or order, as depriving the Court of Appeals of juris- 
diction if not complied with; further jurisdiction cannot be conferred on 
the Court of Appeals by appearance alone. He contends that while Art. 
IV, Section 6 confers jurisdiction on the Court of Appeals, still this 
power, giving effect to the phrase “as may be provided by law,” is con- 
ditions on limitations which the legislature may provide. In Craig v. 
Welpy, 104 Ohio St. 312, 136 N.E. 143 (1922), the Supreme Court 
treated the same statute as providing only for a method of the exercise 
of the jurisdiction, a matter of procedure as contrasted with matter of 
jurisdiction. 

The court in State ex rel. Medical Centre Co. v. Wallace, 107 
Ohio St. 557, 140 N.E. 305 (1923), held to be unconstitutional Sec- 
tion 1579-36 General Code, which provided in effect that no petition 
in error should be filed in actions of forcible entry and detention orig- 
inating in the municipal court of Cleveland except on leave of the Court 
of Appeals. Here certainly no power was taken away from the Court 
of Appeals, but in a sense power was added viz., to refuse to hear case 
on appeal. This seems to be somewhat removed from the Cincinnati 
case, supra, but a more evident illustration of the trend of the decisions 
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to restrict more and more the power of the legislature to infringe even 
indirectly on the appellate jurisdiction of the Court of Appeals is found 
in the cases of Haas v. Mutual Life Insurance Co., 95 Ohio St. 137, 
115 N.E. 1020 (1917), and Commonwealth Oil Co. v. Turk, 118 
Ohio St. 273, 160 N.E. 856 (1928). The question involved was 
whether the right existed to appeal from the Superior Courts of Cincin- 
nati and Cleveland directly to the Court of Appeals. It was contended 
that since Section 12224 General Code provided for appeal only from 
courts of Common Pleas, exclusion of the right to appeal from any other 
court resulted by implication. It was held in both cases that the right 
to appeal existed independent of any legislative provision and by analogy 
the same procedure as provided for by statute for appeals from the Com- 
mon Pleas court should be followed. The basis for the contention that 
these cases are one step removed from the Cincinnati case, supra, rests 
on the fact that here no attempt was made on the part of the legislature 
to exclude cases arising in municipal court from appeal; rather by impli- 
cation there seemed to be a legislative attempt to regulate the channel 
through which cases arising in the Municipal Court could reach the 
Court of Appeals, viz., by appeal first to the Court of Common Pleas, 
thence to the Court of Appeals. From this it could be argued that there 
was no interference with appellate jurisdiction but only a rule of pro- 
cedure necessary to be followed to get into that court in like manner as 
commencement of proceedings within 70 days after entry of final order 
of judgment. 

As suggested by Judge Wannamaker in Mahoning Valley Railroad 
Co. v. Santoro, supra, it would hardly be claimed that Section 1157 
General Code providing grounds on which a new trial may be granted 
is a matter involving jurisdiction but rather relates to practice and pro- 
cedure—merely a method of the exercise of the power. One of the 
grounds there provided is that the verdict is not sustained by sufficient 
evidence; this is used interchangeably with the term weight of the evi- 
dence. Brittian v. Industrial Commission, 95 Ohio St. 391, 115 N.E. 
110 (1916). If this is treated as a matter of procedure where the trial 
court is concerned, why does it become a matter of jurisdiction when 
applied to the Court of Appeals? Further, even if grounds for a new 
trial are treated as matters of jurisdiction, it is within the power of the 
legislature to regulate them as the General Assembly is the sole source 
of jurisdiction of courts of common pleas, Article IV, Section 4 of the 
Constitution, Allen v. Smith, 84 Ohio St. 283, 95 N.E. 829 (1911). 
Hence it would follow that the legislature could abolish the right of 
the trial court to grant a new trial on the weight of the evidence; yet a 
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necessary result would be to deprive the Court of Appeals of the power 
to review on these grounds. Otherwise we would have the anomalous 
situation of a legislature without power to undo that which it originally 
could do, and this without constitutional intervention. 

To substantiate its position, the court in the Werner case, supra, 
stated, in referring to the provision in the Constitution that concurrence 
of all the judges of the courts of appeal is necessary to grant a reversal 
on the weight of the evidence, “That provision of the Constitution con- 
notes the fact that judges of the Court of Appeals under the Constitu- 
tion have the right to pass on the weight of the evidence limited only 
that this shall be done by concurrence of all the judges (Italics mine). 
And yet the court by way of dicta through Judge Jones promulgated a 
rule of court that the Court of Appeals is without power to pass on the 
weight of the evidence unless a motion for new trial is made in the 
lower court. Jacob Laub Baking Co. v. Middleton, 118 Ohio St. 106, 
160 N.E. 629 (1928). Further the litigant defeated a second time if 
once he has obtained a new trial on the weight of the evidence is pre- 
cluded by virtue of section 11577 General Code from receiving a second 
trial on the same ground and yet according to the Baking Co. case, 
supra, if he did not ask for the second trial the court of appeals will not 
pass on the question. In Majors v. The Cleveland Interurban R.R. Co., 
127 Ohio St. 255, 187 N.E. 857 (1933), Judge Jones again by dicta, 
incorporated into the syllabus, however, stated that when there is a 
reversal in the court of appeals because of the failure of the trial court 
to direct a verdict, it is the duty of the Court of Appeals to enter final 
judgment. This result is based on Section 12272 General Code. It 
seems difficult to understand how limitation on number of reversals 
which Court of Appeals can give involves jurisdiction while power to 
enter final judgment is only a matter of procedure. 

The decision of the Werner case, supra, represents the ever increas- 
ingly narrow interpretation of Article IV, Section 6 with reference to the 
phase “‘as may be provided by law” with the corresponding limitation on 
the power of the legislature. If it is the fear that the legislature is en- 
croaching on the judicial power conferred on the courts (Art. IV, 
Section 1) which prompts the court more and more to curtail any inter- 
ference by the legislature, it would seem desirable to rest their decisions 
on this ground. The logical result of the trend of the decisions will 
necessarily be a crystallization of the rules of procedure and practice as 
applied to the court of appeals subject to change only by constitutional 
amendment, both the legislature and the courts being without power to 
make any alteration which changing conditions or expediency may 
demand. VeRNON W. WENGER 
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Criminal Procedure 


JusticE oF THE PEacE — JuRIspDICTION IN MISDEMEANOR 
Cases—PLeEa oF Guitty—Comp taint BY Person OTHER 
Tuan Party InyJuRED 


When a person accused of a misdemeanor is brought before a justice 
of the peace upon a complaint which is not made by the party injured, 
and pleads guilty, at the same time waiving in writing the right of trial 
by jury and consenting to be tried by the court, does the justice have 
final jurisdiction to sentence the accused? 

This was the precise question raised in the case of Ex parte Stahl, 
49 Ohio App. 105, Onto Bar, April 15 (1935). Stahl was charged 
with a second offense in violation of the motor vehicle act, for driving 
an automobile while in the state of intoxication. The complaint was 
made by a constable before the justice of the peace, Stahl pleaded guilty 
and then signed a writing in which he waived the right of trial by jury 
and consented to be tried by the court. The justice proceeded to render 
final judgment of sentence upon the defendant and he was committed 
to the county jail. On Stahl’s application for a writ of habeas corpus, the 
appellate court decided that the justice acted without jurisdiction, that 
the accused was unlawfully restrained of his liberty, and therefore 
ordered his discharge from custody. 

The Court of Appeals’ reached the above result after an attempt to 
apply a strict interpretation of section 13433-9 of the General Code, 
which provides that: “When a person charged with a misdemeanor is 
brought before a magistrate on the complaint of the party injured, and 
pleads guilty, such magistrate shall sentence him to such punishment as 
he may deem proper according to law, and order the payment of costs. 
If the complaint is not made by the party injured and the accused pleads 
guilty, the magistrate shall require the accused to enter into a recogni- 
zance to appear before the proper court as provided where there is no 
plea of guilty.” 

Why the legislature saw fit to make a distinction between a com- 
plaint brought by the party injured and one brought by some third per- 
son, is entirely a matter of conjecture. In Hanaghan v. State, 51 Ohio 
St. 24, 36 N.E. 1072 (1894), the suggestion was made that probably 
the object was, “to prevent collusive complaints,” whereby, in the 
absence and without the knowledge of the injured party, the accused 
was enabled to escape adequate punishment. The Court of Appeals in 
the principal case was in accord with this suggestion, but in view of the 
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fact that in many misdemeanor cases there cannot be an injured party 
at all, while in others there seldom is an injured party to be concerned 
about the proper punishment of the prisoner, such a reason seems doubt- 
ful. From a study of the history of this code section, it appears more 
likely that there was no particular reason for such a distinction; that 
it may have been merely an accident. 

Under the first criminal code, when a person was arrested on a 
warrant for assault, or assault and battery, or an affray by fighting, 
issued on complaint of the party injured, and pleaded guilty, the justice 
of the peace had power to assess a fine; but he might refuse to assess the 
fine altogether, in which case it was his duty to recognize the accused 
to appear before the court of common pleas. 29 Ohio Laws 195 
(1831). In 1837 an inconspicuous amendment added to the jurisdic- 
tion of the justice the case of an affray by fighting or boxing, om com- 
plaint of any person who shall have seen the same. 35 Ohio Laws 87. 

The code of criminal procedure retained the provision giving the 
magistrate final jurisdiction at his own discretion, where the complaint 
was brought by the party injured, but further provided: “If the com- 
plaint be not by the party injured, the defendant shall be recognized so 
to appear (before the proper court).” Section 34, 66 Ohio Laws 293 
(1869). This significant change in phrasing may have been motivated 
by some desire to protect the defendant from unfair treatment at the 
hands of the constable and the magistrate, as suggested by counsel in 
the principal case, but it seems just as probable that the draftsmen over- 
looked the amendment of 1837, or didn’t fully appreciate the important 
change they were making. 

According to the accepted view in Ohio, a penal statute cannot be 
enlarged by construction, and this applies to the sections giving final 
jurisdiction to magistrates. Hanaghan v. State, ante—but see Marvin v. 
State, 5 N.P. 209, 7 O. Dec. (N.P.) 204 (1898), where the opposite 
result was reached. Where a statutory provision is capable of several 
interpretations, however, its legislative history may be of some assistance 
in deciding which interpretation to adopt. So far as a complaint brought 
by some third person where the accused pleads guilty, is concerned, the 
present statute is definite; the justice is directed to require the defendant 
to enter into a recognizance to appear before the proper court. But 
where the defendant expressly waives his right to a jury trial in writing 
and submits to be tried by the magistrate, just what the result under 
the statute shall be is not nearly so clear. 

Originally the statute made no provision for waiving a jury. In 
1831 it was provided: “If the defendant shall decline pleading guilty to 
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the accusation, he shall, upon hearing of such accusation be either dis- 
charged, committed, or recognized, as the case may require.” 29 Ohio 
Laws 195. The code of criminal procedure (1869) merely added 
more detail as to how the defendant should be recognized to appear 
before the proper court. 66 Ohio Laws 293, sections 35, 37, 38, and 
43. In 1877, after providing for an examination of the defendant by 
the magistrate where there was no plea of guilty, and for a recognizance 
to appear before the proper court where it appeared an offense had been 
committed and there was probable cause to believe the prisoner guilty, 
it was further stipulated, “but if the offense charged is a misdemeanor, 
and the accused in a writing subscribed by him, filed before or during 
the examination, waive a jury and submit to be tried by the magistrate, 
he may render final judgment.” 74 Ohio Laws 320, section 18; Re- 
vised Statutes (1880), section 7147. The present analagous section, 
1 3433-10 of the General Code, is substantially the same. 

To get a full understanding of the jurisdiction conferred upon a 
justice of the peace under the present statute, sections 13433-9 and 
13433-10 must be considered together. This is made clear by the 
statute itself, since the last words in section 13433-9 are, “as provided 
where there is no plea of guilty.” In one instance final jurisdiction is 
conferred upon the justice; where the accused is charged with a mis- 
demeanor and he pleads guilty, the complaint having been brought by 
the party injured. In two instances the justice is directed to require the 
accused to enter into a recognizance: where the accused pleads guilty to 
a misdemeanor, the complaint not having been made by the party in- 
jured; and where there is no plea of guilty, it having apeared that an 
offense (felony or misdemeanor) had been committed and there is 
probable cause to believe the accused guilty. Finally, it is provided that 
where the offense charged is a misdemeanor and the defendant waives 
a jury in writing, the justice may render final judgment. Thus, by 
waiving his right to a jury, the defendant is permitted to confer final 
jurisdiction upon the justice where he otherwise would have none. 

There are two situations where the justice ordinarily has no final 
jurisdiction, and no valid reason appears for distinguishing between them. 
Both tend to protect the accused in his constitutional right to a trial by 
jury, and if that protection is voluntarily waived there is nothing in the 
statute which prevents the justice from taking final jurisdiction. The 
mere fact that the accused has pleaded guilty does not take away his 
right to a jury trial if he is recognized to the proper court. As it was said 
in Hanaghan v. State, ante: “The plea may be used against him on the 
trial, but it is not conclusive evidence of his guilt; it may dispense with 
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the necessity of an examination into the truth of the complaint, but it 
does not take away his right to a trial by jury.” 

The Court of Appeals in the principal case took the view that where 
the accused pleads guilty there is no need of a jury and no occasion for 
a waiver of a jury, and a waiver under such circumstances is a mere 
nullity. This view has support in the case of State v. Wolf, 26 N.P. 
(N.S.) 593—decided in the Probate Court of Montgomery county, 
Feb. 28, 1927. But the better view seems to have been taken by the 
Common Pleas court of the same county in Foster v. State, 26 N.P. 
(N.S.) 476—decided June 27, 1927. It was said in the latter case: 
“In the Probate court the defendant, by section 13452 of the General 
Code, may, if he so demands, have a trial by jury. When a defendant 
before the magistrate files a writing subscribed by him waiving a jury, 
he then waives his right, on being bound over to the Probate court, to 
demand a jury in that court; and that being all the right he had to a 
jury, the legislature gives the justice of the peace power to proceed with 
his case.” In other words, it is not a jury in the magistrate’s court that is 
waived. In discussing the conflict between these two cases, the Attorney 
General said: “I am of the opinion that the opinion of the Common 
Pleas court correctly states the law.” O.A.G. 1928, opinion no. 1604, 
page 115. 

If any difficulty is experienced in disposing of the provision that the 
written waiver shall be filed “before or during the examination,” which 
might seem to limit the application of the waiver provision to section 
1 3433-10, reference is again made to the last words of section 13433-9 
“as provided where there is no plea of guilty.” This phrase was tacked 
on when section 13433-9 was amended in 1889, twelve years after the 
waiver provision was incorporated in section 13433-10. By this amend- 
ment, the magistrate was no longer given the option of recognizing the 
accused to the proper court when the complaint was brought by the 
party injured and the plea was guilty; it was provided that the “mag- 
istrate shall sentence him to such punishment as he may deem proper.” 
86 Ohio Laws 171. In view of this important change, the phrase above 
must have been inserted for the very purpose of bringing the last half of 
section 13433-9 within the purview of the waiver provision in section 
13433-10. 

The Court of Appeals also argued in the principal case that it was 
nonsensical to “submit to be tried by the magistrate,” where there had 


been a plea of guilty. Counsel presented the same argument to the 
Supreme Court in the case of State v. Borham, 72 Ohio St. 358, 74 
N.E. 220 (1905), but it was rejected, the court pointing out that the 
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prisoner “hears” the charge and the court “hears” the plea; the mag- 
istrate may as certainly and as lawfully “determine,” upon the confes- 
sion, as he could upon the testimony of witnesses. In that case, section 
1817 of the Revised Statutes was under consideration, providing that a 
mayor should have final jurisdiction to hear and determine any prose- 
cution for a misdemeanor unless the accused was entitled to a trial by 
jury. 
The decision in Hanaghan v. State, ante, relied upon by the Court 
of Appeals in the case under discussion, established the rule that a plea 
of guilty is not the equivalent of a waiver of a jury and submission to be 
tried by the magistrate. There was no express waiver in writing involved 
in that case. In the course of its discussion the court said: “Such a plea 
(of guilty) may dispense with the necessity of an examination into the 
truth of the complaint against the accused, but it does not take away his 
right of trial by jury. The statute has required his express waiver in 
writing to deprive him of that.” 

In general, the courts have treated sections 13433-9 and 13433-10 
together, with no visible attempt to exclude the situation where the 
complaint is not made by the party injured and there is a plea of guilty, 
or to confine the waiver provision to section J 3433-10. It is usually said 
that the magistrate has no final jurisdiction unless the defendant pleads 
guilty or waives a jury trial. In re Zacharow, 13 N.P. (N.S.) 119, 57 
Bull. 285 (1912); Howard v. State, 2 N.P. (N.S.) 285, 14 O. Dec. 
483 (1903); Peters v. State, 8 N.P. 595, 11 O. Dec. 562 (1901); 
Rockwell v. State, 25 N.P. (N.S.) 171, (1924); Sickles v. State, 7 
N.P. (N.S.) 338, 19 O. Dec. 117 (1908); Ex parte McCann, 3 Dec. 
Rep. 38, 2 W.L.G. 219 (1858). This general attitude has been 
reflected in an opinion of the Attorney General, declaring that where 
an affidavit is filed by one mot the party injured in a misdemeanor case, 
and the accused in a writing filed before trial waives a trial by jury and 
submits himself to be tried by the magistrate, such magistrate has the 
right to hear and determine such case. O.A.G. 1920, opinion no 1656, 
page 1083. Other opinions have been in accord with this view. O.A.G. 
1925, opinion no. 2884, page 681; O.A.G. 1927, opinion no. 577; 
O.A.G. 1916, opinion no. 1440, page 589; O.A.G. 1916, opinion no. 
1865, page 1437. 

Closely related to this discussion is the broad problem of the advis- 
ability of retaining or abolishing the justice of the peace courts in this 
state. In spite of the fact that the recent bill before the Ohio Assembly 
to abolish justice of the peace courts was defeated, there stil] remains 
considerable popular sentiment in favor of their abolishment, the opinion 
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being that they are incompetent and antiquated. Willoughby, Principals 
of Judicial Administration, page 302-306. Some judicial tendency in 
this direction is indicated by the decision in Tumey v. State, 273 U.S. 
510, 71 L.Ed. 749, 50 A.L.R. 1243, 47 Sup. Ct. 437, 25 O.L.Rep. 
236 (1926), where it was held that pecuniary interest in the case dis- 
qualifies the justice, as where he gets no fee except in case of conviction. 
In view of this sentiment, the interpretation of the Court of Appeals in 
the principal case might be justified, as tending to cut down the jurisdic- 
tion of justices of the peace. 

But there is another side to the picture. Although the prosecutor, 
under section 13437-34 of the General Code, may go directly to the 
Common Pleas court on information, such is not the common practice. 
The result is increased expense on the counties for grand juries. An 
added burden of litigation is also placed directly upon the Common 
Pleas courts, perhaps necessitating further delays under the present set- 
up. Recent decisions in Ohio have tended to limit the Tumey decision. 
Tari v. State, 117 Ohio St. 481, 57 A.L.R. 284, 159 N.E. 594 
(1928); State v. Guyton, 8 Abs. 349 (1930); Testa v. State, 8 Abs. 
333 (1929). 

Without entering this controversy further, suffice it to say that it 
seems better to leave it to the legislature to make some decisive change 
in our present set-up, which would eliminate the possibility of further 
congestion and complications in the courts. It would seem, therefore, 
that under the most logical interpretation of sections 13433-9 and 
13433-10 of the General Code, final jurisdiction is conferred upon a 
justice of the peace where there has been a written waiver of a jury 
trial by the accused, although the complaint has been brought by some- 
one other than the party injured and there has been a plea of guilty. 

Epwin R. TEPLE 


Dower 


Wipow’s Ricut oF Dower In PERPETUAL LEASEHOLD Es- 
TATE—MERGER OF LEGAL AND EQuiTABLE INTERESTS IN 
SAME PERSON 





In 1913, a trust agreement was entered into between John Swift 
and others, the corpus of the trust being a ninety-nine year lease renew- 
able forever. Swift later acquired eleven-twelfths of the equitable inter- 
ests and the legal title of the former trustee. Such was the situation on 
April 23, 1931, at which time Swift assigned the property to H. N. 
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Ragland for the benefit of creditors, without his wife’s release of dower. 
An action in partition was commenced May 10, 1931. Swift died Jan- 
uary 16, 1932, and his wife sought dower rights in his eleven-twelfths 
interest. The court decided that dower of the trustee’s wife attached to 
his interest because, upon the acquisition of the legal title, the equitable 
interest merged with the legal interest making the statutory provision 
concerning legal interests apply. Ragland v. First National Bank of 
Cincinnati, 48 Ohio App. 441, 194 N.E. 389, 2 Ohio Op. 19, 17 Abs. 
104 (1934). 

At common law, a widow was entitled to dower only in lands in 
which her husband was seized of an estate of inheritance during cover- 
ture. There was no right of dower in perpetual leaseholds as an estate 
for whatever number of years was a mere chattel interest. Tiffany, 
Real Property (2nd Ed.), Vol. 1, page 748 (1920); Spangler v. Stan- 
ler, 1 Md. Ch. 36 (1847); Goodwin v. Goodwin, 33 Conn. 314 
(1866); Cf. Lenow v. Fones, 48 Ark. 557, 4 S.W. 56 (1886). Some 
states have changed the common law rule by enacting statutes, as in 
Missouri, where a statute expressly gives dower, as in real estate, in a 
leasehold for a term of twenty years or more; if the term is for less, 
dower is given as for personal property. Orchard v. Wright-Dalton- 
Bell-Anchor Store Co., 225 Mo. 414, 125 S.W. 486 (1910); Phillips 
v. Hardenburg, 181 Mo. 463, 80 S.W. 891 (1904). In Ohio, a per- 
manent leasehold, is by statute to be treated as real property for certain 
purposes. Section 8597 General Code provides, “Permanent leasehold 
estates, renewable forever, shall be subject to the same law of descent as 
estates in fee are subject to by the provisions of this chapter.” However, 
early Ohio cases held that although a permanent leasehold estate by 
express statutory provision was to be treated as real property for certain 
purposes, that did not make it real property for the purpose of dower. 
Oliver v. Jones, 3 Nisi Prius 129, 6 Ohio Dec. 194 (1896); Kamp- 
mann v. Schaaf, 8 O. Dec. Rep. 351, 7 Ohio L. J. 159 (1882); 
Abbott v. Bosworth, 7 O. Dec. Rep. 300, 2 Ohio L. J. 92 (1877). In 
1925, the Supreme Court of Ohio, in Ralston Steel Car Co. v. Ralston, 
112 Ohio St. 306, 147 N.E. 513, held that a perpetual leasehold is real 
property within the meaning of section 8606 General Code so that a 
widow has dower rights therein. This case overruled former Ohio 
decisions on the subject and reached a conclusion contrary to that held 
in most other jurisdictions. Spangler v. Stanler, supra; Goodwin v. 
Goodwin, supra. The decision in the Ralston case is criticized by Pro- 
fessor Lewis M. Simes in 20 IIl. L. Rev. 290 (1925). In the principal 
case the court followed the holding of this case and permitted dower 
rights in a perpetual leasehold. 
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The plaintiff-in-error, in the principal case, claimed that Swift had 
merely an equitable interest and, since the property had been conveyed 
before Swift’s death, his widow would be entitled to no dower. The 
statutory provision, sought to be applied, provided that in order for 
dower to attach to an equitable interest, it must be in the possession of 
the husband at the time of his decease. The court decided that by the 
terms of the trust agreement, Swift’s subsequent acquisition of the 
trustee’s interests clearly gave him the legal title. As a general proposi- 
tion, where the legal and equitable estate in the same land become vested 
in the same person, the equitable will merge with the legal interest to the 
extent of the equitable interest. Perry, Trusts and Trustees, (7th Ed.), 
Vol. 1, section 347; Bogart, Trusts, page 258 (1920); Langley v. 
Conlan, 212 Mass. 135, 98 N.E. 1064 (1912); Ogden v. Ogden, 
60 Ark. 70, 28 S.W. 796 (1894); James v. Morey, Cowen (N.Y.) 
246, 14 Am. Dec. 475 (1823). That the above holds true in a situa- 
tion involving dower rights to such merged estate has been affirmed in 
the following cases: Robison v. Codman, 1 Sumner’s Rep. 121, 20 Fed. 
Cas. 1056, No. 11, 970 (1931); Hopkinson v. Dumas, 42 N.H. 296 
(1861); Cockrill v. Armstrong, 31 Ark. 580, 591 (1876). Some 
cases hold that estates only merge if equally coextensive or if the legal 
estate is more extensive. Donalds v. Plumb, 8 Conn. 453 (1831); 
Murray v. Murray, 62 Ind. App. 132, 112 N.E. 835 (1916); Sea- 
board Air-Line Ry. Co. v. Holliday, 165 Ga. 200, 140 S.E. 507 
(1927); Wilson v. Linder, 21 Idaho 576, 123 P. 487 (1912). It is 
also sometimes held there will be no merger if the intention is otherwise. 
Chase v. Van Meter, 140 Ind. 321, 39 N.E. 455 (1894); Weidemann 
v. Crawford, 158 Ky. 657, 166 S.W. 185 (1914); Milwaukee Loan 
and Finance Co. v. Grundt, 207 Wis. 506, 242 N.W. 131 (1932); 
or if it is necessary for the justice of the case that there be no merger. 
Warner, Administrator v. York, 1 O.C.C.N.S. 73, 15 C.D. 310 
(1903). Quaere, as to whether these exceptions would apply to-cases 
involving dower rights. 

The property involved in this case was conveyed April 23, 1931. 
The action in partition was commenced May 10, 1931, and Swift died 
Jan. 16, 1932. As the present dower statute became effective Jan. 1, 
1932, the interesting question arises as to whether the case was decided 
under section 8606 or 10502-1 General Code, the present dower stat- 
ute. Apparently the result would have been the same in either case 
because under both the old statute and the present one, dower is given 
in legal estates conveyed before the death of the husband. 

Carv R. BULLOcK. 
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Evidence 


ADMISSIBILITY OF FoRMER TESTIMONY WHERE Witness Un- 
AVAILABLE—NECESSITY OF Priviry oF PartTies—Fur- 
THER TRIAL OF CASE 


In Lord v. Boschert, 47 Ohio App. 54, 189 N.E. 863, 40 O.L.R. 
97, 16 Abs. 180. (Hamilton County, January 22, 1934) plaintiff 
brought an action for loss of consortium of his wife, who was injured in 
a collision between his car and that of the defendant, the injury being 
caused, as he claimed, by the negligent driving of the defendant. The 
plaintiff offered a transcript of the testimony of one Noelcke who had 
testified in the action by the plaintiff’s wife against the defendant for 
her own injury. Noelcke died before the plaintiff’s action was tried. 
The appellate court held that the evidence was not admissible since the 
plaintiff’s action was not a further trial of the case as required by section 
11496 of the statute. 

The above statutee provides that after the death of a witness who 
had previously testified and upon following the proper procedure, the 
evidence may be received upon a further trial of the case. The statute 
does not provide that former testimony shall not be admitted in any other 
situation. Obviously, the offered testimony does not come within the 
wording of the statute, but such statutes are not usually regarded as 
setting forth all the grounds of admissibility. “It is here even clearer 
than in the case of depositions that the statutory enumeration of condi- 
tions of admissibility is not to be taken as exclusive.” Wigmore, Vol. 3, 
section 1413, 2nd ed. (1923). 

At common law testimony of a witness in a former trial of an 
action between the same parties was competent. This type of testimony 
is regarded by most courts and textwriters as hearsay. Hearsay is usu- 
ally defined as a statement made at some other time than the trial of a 
case when offered for the truths of the facts contained therein. Inas- 
much as Noelcke did not testify at the present trial but at a previous 
one it comes under the category of hearsay evidence. Hearsay or not, 
it offered some guarantee of trustworthiness, since it had been subjected 
to an oath and cross-examination. The law objects to hearsay evidence 
because it does not trust it. Where particular types of hearsay seem 
unusually trustworthy the law may admit them by making an exception 
to the hearsay rule. Testimony at a former trial offers a greater guar- 
antee of trustworthiness than the average hearsay. Therefore the law 
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will generally admit such testimony whenever the absence of the wit- 
ness is satisfactorily accounted for and the cause of action is between the 
same parties. This is the result reached under our modern decisions 
following the common law. 

The common law rule admitted not only testimony in previous 
actions between the same parties but included also testimony between 
parties in privity with them. The law relaxed the rule to the extent 
of recognizing privity between the parties to the two suits as a sufficient 
compliance with the requirement of identity of parties. When the pre- 
vious action was not between the same parties or parties in privity with 
them some courts automatically excluded evidence of prior testimony. 
Examples of this rigid view can be found in Anderson v. Hultbery, 247 
Fed. 273, 248 U.S. 581 (1918), testimony taken at prior trial before 
arbitrators concerning the same trial, where plaintiff was neither party 


nor privy excluded. Technical privity and mutauality were necessary in! 


Metropolitan Street R. R. v. Ganby, 199 Fed. 192 (1900). There, 
the first suit was by the injured minor through his guardian, grand- 
mother, and the second suit was by the mother for loss of the child’s 
services. “Testimony, taken in the first case, of a witness later deceased, 
was excluded in the second on the ground of lack of privity. In Lem- 
mons v. State, 129 Ala. 41, 29 So. 929 (1929), the testimony at a 
trial of another person for the same offense was excluded. The Michi- 
gan court in Waterhause v. Waterhause, 130 Mich. 89, 89 N.W. 
(1902) stated that lack of privity will exclude former testimony where 
the testimony in the first trial in which the plaintiff was then party in 
interest, but in the second action was plaintiff only as next best friend. 
The issues in both cases were identical as well as the defendants in the 
separate actions. 

Technical privity is lacking in the principal case of Lord v. Bos- 
shert supra. Here we have the same dependant, the same injury, and 
the same issue, namely, negligence of defendant in causing injuries to 
Bertha Lord. However, the two plaintiffs in the two actions do not 
conform to the technical rule of privity. Hence, applying the strict 
application of the common law doctrine the former testimony of the 
deceased witness, Noelcke, is inadmissible. The few Ohio cases on this 
issue also follow the strict common law rule. This rule was laid down 
in Wagers v. Dickey, 17 Ohio 439, 49 A.D. 467 (1856). The court 
in Hoover v. Jennings, 11 Ohio St. 624 (1860) held in a suit by an 
administrators that it was not competent for him to show on the trial 
what was testified to by his intestate on a former trial. Depositions were 
not admissible against parties brought in after the depositions were taken 
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in Bryan v. O’Connor, 41 Ohio St. 368, 60 Dec. Rep. 1095, 6 W.L.B. 
819 (1884). However, in McCloskey v. Barr, 47 Fed. 154, 165 
(U.S. Circuit Court, Ohio, 1891) depositions of a life tenant, taken to 
show ownership of fee, was admitted under the present Ohio Statute 
Section 12221 in a partition suit to show identity of co-tenants out of 
possession. Property issue was regarded as placing parties in privity. 
A case similar to the principal case is Oliver v. Ry. Co., 32 S.W. 759 
(Ky.). The court excluded in the action for personal injuries by the 
wife, the testimony taken in a former action by the husband for loss of 
consortium against the same defendant for the same injuries. 

The requirement of identity of parties is based on the ideas that the 
party against whom the evidence is offered should have an opportunity 
to cross-examine. It might be argued that the evidence should be 
admitted if some one with the same incentive as the party had an op- 
portunity to cross-examine. In many cases, as in the actions of Lord 
and his wife against the defendant, the principal points to be litigated 
are the same, that is, the negligence of the parties, the extent of the 
injuries and the responsible cause of the collision. However, the law 
usually protects the litigant by giving him an opportunity to cross-examine 
personally. The rule is relaxed, nevertheless, when testimony in former 
trials between parties in privity is admitted. The privity test seems to 
be based on precedent rather than reasoning. If evidence in former 
trials should be admitted, it should be because of its inherent trustworthi- 
ness rather than because of the presence or absence of technical privity. 
Privity is often important in property law but there seems no sufficient 
reason for making it a test of the admissibility of evidence. If Mrs. 
Lord’s judgment against the defendant had been reversed and a new 
trial held, a transcript of Noelcke’s testimony would have been clearly, 
admissible on the second trial. ‘There would have been as much and 
no more reason to credit the testimony in the supposed case as in the 
actual one, yet in the first case the testimony would have been received, 
and in the second, excluded. 

Illustration of admissibility without strict privity can be found in the 
following cases: In Paton v. Great Northern Railway, 135 Minn. 154, 
160 N.W. 670 (1916) the father as the guardian brought an action 
for his son’s injuries. A testified but soon after died. Later in the 
father’s own action for loss of the boy’s services A’s testimony taken in 
the first action was received. The fact the father was a nominal plain- 
tiff only in the first case and the real party in interest in the second did 
not exclude A’s testimony taken in the first suit. The former testimony 
was admitted also in Kreuger v. Sylvester, 100 Iowa, 647, 69 N.W. 
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1059 (1897). The first case was a criminal proceeding by the state 
against th. same defendant for assault and battery and the former 
testimony given in the criminal action was admitted in the later civil 
action. The court stated that “the admissibility of such evidence seems 
to turn on right of cross-examination rather than the precise identity of 
parties.” In Atlanta W. P. R. Co. v. Venable, 67 Ga. 697 (1881) 
the former party was the mother suing for personal injuries; the present 
party was her child suing for her mother’s death from those injuries. 
The former testimony given in the mother’s own action was admitted. 
In re Dumont, 80 Conn. 140, 67 Atl. 497 (1897). The testimony of 
a deceased witness before a bar association grievance committee on 
charges against respondent was admitted in a disbarment proceeding, 
the court stated: “the requirement of identity of parties is only a means 
to an end; . . . the issues were substantially the same, and nothing 
more is necessary in that regard.” 

It should be noticed that in Lord v. Boschert, the suits were against 
the same defendant and that he had ample opportunity to cross-examine. 
Most of the issues were the same but in the principal case the plaintiff 
was suing for loss of consortium while in the former case the wife sued 
for own injury. The defendant had the same incentive to cross-examine 
in one case as the other. A common argument for the defendant in this 
type of case is that testimony could not be used against the present 
plaintiff and so should not be admitted for him. The equitable theory 
of mutuality is offered as a test of admissibility of evidence. Yet mu- 
tuality seems no more satisfactory than privity as a test. Good character 
may be offered by the defendant; bad character cannot be offered by 
the state unless the dependant opens the door. A confession made before 
trial may be received against the defendant; a third party’s admission of 
guilt made out of court will not be received by the courts of most states. 
Testimony against a defendant for arson in criminal case is by a ma- 
jority of the states admissible for the insurance company in a later action 
against it for destruction of the same building. 

It would seem that, whenever the two cases present the same issue 
and facts and the defendant has previously had an opportunity to cross- 
examine the witness who has since become unavailable for the later 
case, such former testimony should not be excluded. Since the objec- 
tion to hearsay is based upon a want of trustworthiness, the evidence 
should not be barred when the trustworthiness is sufficiently established 
by such an opportunity to cross-examine. On principle this testimony 
should be admissible whether there is technical privity or not. 

Joun J. BARONE 
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Landlord and Tenant 


BREACH OF CovENANT TO REPAIR — LaNDLorRpD’s Tort Lia- 
BILITY TO INVITEE OF TENANT 


In a recent case, Berkowitz v. Winston, 128 Ohio St. 611, 193 
N.E. 343 1 Ohio Op. 270 (1934), the court followed the traditional 
rule that a landlord who breached his covenant to repair is not liable in 
tort for injuries to persons entering on the premises at the invitation of 
the tenant. In this case, after the tenant went into possession of the 
premises, the landlord promised to make certain repairs. An invitee of 
the tenant was injured while on the premises due to the landlord’s 
failure to make the promised repairs. The court held that the landlord 
was not liable for the personal injuries of the tenant’s invitee either in 
an action ex delicto or in an action ex contractu; that liability in tort is 
an incident to occupation and control; and, further, that occupation 
and control are not reserved by an agreement to make repairs. 

The court relies upon the rule laid down in the case of Burdick v. 
Cheadle, 26 Ohio St. 393, 20 Am. Rep. 767 (1875). In this case the 
court held that the injured party, on the premises at the invitation of the 
lessee, not being in privity with the landlord, can have no action against 
the landlord but must seek his remedy against the lessee. Since the deci- 
sion in Burdick v. Cheadle, the rule has been reaffirmed in Shindelbeck 
v. Moon, 32 Ohio St. 264, 30 Am. Rep. 584 (1877); Shinkle, Wilson 
and Co. v. Birney, 68 Ohio St. 328, 67 N.E. 1096 (1903); Stackhouse 
v. Close, 83 Ohio St. 339, 94 N.E. 746 (1911); Marqua v. Martin, 
109 Ohio St. 56, 141 N.E. 654 (1923); Minneker v. Gardiner, 47 
Ohio App. 203, 191 N.E. 793 (1933). 

In the last mentioned case, the rule is stated that a landlord who 
has breached his covenant to repair, his breach offering the occasion of 
the plaintiff’s injury, is not liable even to his tenant in an action ex 
delicto. The court says “ . . . in such case the landlord remains liable 
for the breach of a valid contract to make repairs, but it does not follow 
that the measure of liability would include damages for personal injuries 
to the tenant, or a member of the tenant’s family, or an employee of the 
tenant.” Accord: Marlow v. Shipman, 18 O.L.R. 209; 9 O.N.P. 
533 (1911); Grace v. Williams, 36 Ohio App. 569, 173 N.E. 448 
(1930). 

Thus, in short, the landlord’s liability arises from the breach of his 
covenant to repair. The tenant’s recovery is limited to the cost of mak- 
ing the repairs of the defective premises. Third parties, standing outside 
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the area of the contractual relationship, are restrained from suing the 
landlord by lack of privity with him. (See 8 A.L.R. 765, 779, 68 
A.L.R. 1194, 1204 which states the basis of this view). ‘The Ohio rule 
is in accord with the majority view of the United States. See “Restate- 
ment of the Law of Torts,” sec. 226; 68 A.L.R. 1194, 1195. 

It is submitted that this majority rule of the United States which 
the State of Ohio follows, is too narrow; that it is unjust and not in 
keeping with the temper of the times which is tending toward a more 
humane interpretation of the law. Justice Cardozo, in a recent case, 
while following the majority view of the United States, recognized the 
patent harshness of the majority view. In Cullings v. Goetz 256 N.Y. 
287, 176 N.E. 397 (1931) Justice Cardozo said: “The doctrine, 
wise or unwise in its origin, has worked itself by common acquiescence 
into the tissues of our law. . . . Hardly a day goes by in our great 
centers of population but it is applied by judges and juries in cases great 
and small. Countless tenants, suing for personal injuries and proving 
nothing more than the breach of an agreement, have been dismissed 
without a remedy. . . . Countless visitors of tenants and members of a 
tenant’s family have encountered a like fate. If there is no remedy for 
the tenant, there is none for visitors or relatives present in the tenant’s 
right.” 

A strong minority in our land has, however, risen to the exigency 
of liberalizing the too deeply imbedded traditional view and holds the 
landlord liable for injuries to a third party who is on the premises as an 
invitee of the tenant. See 8 A.L.R. 765, 772, 68 A.L.R. 1194, 1201, 
under subsection entitled “Minority View” for collection of cases. See 
also the “Restatement of the Law of Torts,” Sec. 227. 

The tone of the Wisconsin court’s decision in Flood v. Pabst Brew- 
ing Co., 158 Wis. 626, 149 N.W. 489 (1914) is refreshingly wel- 
come. The court says that better reason supports the doctrine that a 
landlord is liable to the tenant for a breach of contract to repair; that 
he is also liable to the invitee of the tenant in tort for his breach of duty. 
In the same case, Justice Winslow maintains that if the landlord cov- 
enants with the tenant to keep the premises in repair, he does not sur- 
render the duty of care which rests on an owner and occupant and is 
therefore liable for a breach of that duty as if no lease had been made. 

In accord with this view of the Supreme Court of Wisconsin, and 
even broader in its application, is the decision of the Supreme Court of 
Georgia in Birdsey v. Green, 176 Ga. App. 688, 170 S.E. 681 (1933) 
which held the landlord liable in tort for injuries to an invitee of the 
tenant, notwithstanding the fact that the lease released the landlord 
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from the obligation to make repairs and the tenant knew of the defective 
condition of the premises which caused the injuries. Accord: Goldberg 
v. Wunderlich, 248 Ky. 798, 59 S.W. (2nd) 1018 (1933) where the 
court held that a clause in the lease exempting the landlord from liability 
for failure to repair does not relieve him from liability to third persons. 

In consonnance with this view is that of the court in Barron v. 
Liedloff, 95 Minn. 474, 104 N.W. 289 (1905) which placed the land- 
lord’s liability not on his contractual obligation to repair, but on his 
negligence. The contract to repair is a mere matter of inducement from 
which arises the landlord’s duty to exercise care as to the condition of 
the leased premises. 

Collison v. Curtner, 141 Ark. 122, 216 S.W. 1059 (1919) held 
that the landlord was liable for injuries to third persons, invited on the 
premises by the tenant. And in Rodinson v. Heil, 128 Md. 645, 98 Atl. 
195 (1916), the court held that the landlord’s liability for injuries to a 
member of the tenant’s family is practically the same as to the tenant 
himself. 

In the cases quoted in this comment, the Ohio courts have made no 
effort to deal with the challenge of the minority view. The trends of 
the day are to place the burdens of responsibility upon the backs of the 
strong; not on the weak. Where the great traditions of the Law afford 
a logical and reasonable departure from the harsh interpretations of its 
principles, without doing violence to its logic and rules, it would seem 
that the courts are dutibound to do so. The minority view seems more 
in harmony with modern economic and social changes. 

JosEPH FREEDMAN 


Master and Servant 


WorkKMaAn’s CoMPENSATION — LEGAL TRAUMA — RECOVERY 
FoR Inyurres Nor ComMpensaBLE UNDER THE Act — 
OccuPATIONAL DISEASE 


The plaintiff was a saleslady in a dress goods department of the 
Elder and Johnson Co. of Dayton, Ohio. The plaintiff’s duties were 
to handle ready made dresses, some of which were dyed completely, and 
others partially. The plaintiff had been working for seven years, and the 
court assumed for the purpose of discussion that during this period par- 
ticles of dye had come in contact with her eye at various times, finally 
causing chemical conjuctivitis. Compensation was refused because the 
disease sustained was not one listed under the Occupational Disease List 
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of Section 1465-68 of the Ohio General Code, 114 Ohio Laws 28 
(1931). Furthermore, the plaintiff’s condition was held not to be such 
an injury as was contemplated under the Ohio Workman’s Compensa- 
tion Act. The court said the injury must be one of physical character, 
or what is known in Ohio as legal trauma. Industrial Commission v. 
Armacost, 129 Ohio St. 176 (1935). 

“Traumatic injury is a bodily wound or injury directly resulting 
from contact with an external, independent influence or cause.” The 
Great Atlantic and Pacific Tea Co. v. Sexton, 242 Ky. 266, 46 S.W. 
(2d) 87 (1932). See Industrial Commission v. Middleton, 126 Ohio 
St. 212, 184 N.E. 835 (1933). 

The court in the Armacost case, supra, by denying the claimant 
compensation, in effect denied her any possible recovery under Ohio 
law. This is due to the doctrine of Mabley and Carew Co. v. Lee, a 
minor, 129 Ohio St. 69, 193 N.E. 750 (1934). The employer is 
now relieved of common law liability to his employees for injuries 
arising from the employment, even though they are not compensable 
under the Act. The court there intimated, Judge Zimmerman dis- 
senting, that when the people of Ohio voted for the amendment to 
Art. II, Sec. 35 of the Ohio Constitution, authorizing enactment of the 
Compensation Act, they did so with the intention of taking from the 
employee a common law right, regardless of whether the wrong might 
be compensated for under the ensuing Act or not. See Case Comment 
in Ohio BAR, Vol. 7, No. 51, p. 718 (March 18, 1935). In the Lee 
case, referred to, there was a statute limiting the hours of labor, the 
breach of which caused the plaintiff nervous and physical exhaustion, 
which was held not compensable, but which in the absence of a Compen- 
sation Act might have given rise to a common law action on the theory 
of violation of the statute as negligence per se. But the court’s attitude 
was that this statute could not affect the interpretation of certain clauses 
in Art. II, Sec. 35 of the Constitution: “Such compensation shall be in 
lieu of all other rights to compensation, or damages, for such death, in- 
juries or occupational disease . . .”. The court has thus denied recovery 
at common law for injuries which are not compensable under the Act 
as well as for those which are. 

If it be conceded that the Constitution absolves the employer of all 
common law liability, should not the court be more liberal and allow 
recovery for an injury that has heretofore gone uncompensated? The 
Ohio doctrine is that “it is the tear that is compensable and not the 
wear.” Industrial Commission v. Bartholome, 128 Ohio St. 13, 190 
N.E. 193 (1934). So the problem is: when should be attribute an 
injury to wear, and when to tear? 
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Death from heart attack caused by breathing dust laden air has 
been held compensable. Carrol v. Industrial Commission, 69 Colo. 473, 
195 Pac. 1097, 19 A.L.R. 107 (1920); “injury” within the Work- 
man’s Compensation Act is sufficiently established by evidence tending 
to show the tangible impact in his employment, of particles of granite 
upon the lungs of a granite cutter, Jn Re Sullivan, 265 Mass. 497, 164 
N.E. 457, 62 A.L.R. 1458 (1929); blindness due to vapor of wood 
alcohol used by a sign writer has been held compensable, Fidelity and C. 
Co. v. Industrial Commission, 177 Cal. 614, 171 Pac. 429, L.R.A. 
1918 F, 856 (1918). In a case similar to the principal one, a New 
York court has held that ordinarily the lodgment of dirt, or any other 
foreign substance, in the eye is an “accident,” Guyon v. Standard Wall 
Paper Co., 209 App. Div. 708, 205 N.Y.S. 280 (1924). A California 
Appellate court has given compensation to an employee for infection of 
the nose and mouth while engaged in the work of grinding and sacking 
wheat and barley, by inhaling dust caused by this work. Hartford Acc. 
and Indemnity Insurance Co. v. Industrial Commission, 32 Cal. App. 
481, 163 Pac. 225 (1917). Typhoid fever caused by negligent con- 
tamination of drinking water is an “injury” under the Workman’s 
Compensation Act. Vennen v. New Dills Lumber Co., 155 Wis. 126, 
154 N.W. 640 (1915). Compensation has been allowed for pneu- 
monia as an “injury” caused by inhalation of gas. Thomson v. Ashing- 
ton Coal Co., 17 Times L.R. 345 (1901). The weight of authority 
is that disease contracted as a direct result of unusual circumstances con- 
nected with work is to be considered an “injury“ caused by accident. 
L.R.A. 1916A, 290. 

On the other hand other courts have held that inhalation of dust 
and silica and other dust injuries to the eyes or the respiratory organs are 
not compensable if the injury results after a period of time. Wiliams v. 
Guest, Kenn & Mittelfords, 1 K.B. 497 (1926); Donnelly v. Minne- 
apolis Mfg. Co., 161 Minn, 240, 210 N.W. 305 (1924). Inhalation 
of dust has been held a disease and not an injury, and the same court 
stated that recovery for the injury or disease is not confined to compen- 
sation under the Workman’s Compensation Act. Smith v. International 
High Speed Steel Co., 98 N.J. Law 574, 120A. 188 (1923). 

It may be gathered from the foregoing illustrations that the question 
of whether or not an injury is compensable depends upon the time it 
takes for the injured person to feel the effects of the injury. In many of 
the other jurisdictions having a Compensation Act, if an injury is not 
compensable, then the injured employee may still resort to his common 
law recovery against his employer. Jellico Coal Co. v. Adkins, 197 Ky. 
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684, 247 S.W. 972 (1923); Trout v. Wickware Spencer Steel Corp., 
195 N.Y.S. 528 (1922); Dowing v. Oxweld Acetyline Co., 112 N.]J. 
Law 25, 169 A. 709 (1933). But in Ohio, if the employee does not 
sustain a compensable injury under the Act, then he can have no recov- 
ery at all. According to the Ohio court's interpretation of Article II, 
Section 35, of the Ohio Constitution, an employee gives up all his com- 
mon law right to recovery for torts against his employer, and therefore 
the complying employer is freed of all common law liability to his em- 
ployees even though injured while in the scope of employment. In view 
of such an interpretation as this, the court might well be more liberal in 
its construction of the word “injury” and thus allow compensation in 
cases where now the employee is altogether without relief. 

The principal case might have come under the Act had the court 
found the injury to be a physical one. It is an old adage that “little 
strokes fell great oaks.” Thus, if an immediate injury were caused by 
each particle of dye, the injury would have fulfilled the requirements of 
legal trauma. Where it takes many particles of dye to cause the injury 
over a period of time, the injury not being anticipated in the ordinary 
course of employment, the court in the principal case denied recovery. 
Their rationalization was that trauma caused by a microscpic foreign 
substance in contact with the eye during an uncertain period of time is 
not such as will be compensable. It would seem, however, that the 
injury should have been held compensable, and that the court should not 
have differentiated between legal and medical trauma. Regardless of 
what adjective is used the injury is still one of trauma. 

So long as the Ohio courts adhere to their present position there are 
only two ways out of this situation: amend Article II, Section 35 of the 
Ohio Constitution; or carry a similar case to the Supreme Court of the 
United States, on the constitutional issue of deprivation of a substantive 
right under the due process clause. 

SEYMOUR A. TREITELMAN. 


WorRKMEN’s COMPENSATION — SCOPE OF EMPLOYMENT — 
Home Work As A Facror 


The decedent was being driven to work by her father in the latter’s 
car to the Francis Willard Public School, where she was employed as a 
teacher. Her death was occasioned by the collision of an interurban car 
with the automobile in which she was riding. There was testimony that 
the preparation necessary for teacher’s work could not be fully made 
during school hours and that the superintendent had knowledge that 
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she was working at home. On the morning in question the decedent 
had certain papers with her, the work of her pupils. She had graded 
these papers at home. The court held that her death under such con- 
ditions was not compensable from the workmen’s compensation fund. 
Industrial Commission vy. Gintert, 128 Ohio St. 129, 190 N.E. 400, 
40 O.L.B. 524 and 213, 92 A.L.R. 1032 (1934. 

As a general rule, in order that an injury may be held to arise out 
of and in the course of employment within the meaning of the work- 
men’t compensation acts, it must have occurred on the employer’s prem- 
ises, and injuries sustained while going to and from work are not within 
the protection of the act. This rule is subject to certain exceptions. 
83 A.L.R. 216. 

A number of courts have enlarged the scope of employment in 
consideration of certain factors; requirements of employment, Stoockley 
v. School Dist., 231 Mich. 523 (1925); requests of employer or su- 
perior, Kyle v. Greene High School, 208 Iowa 1037, 226 N.W. 71 
(1929); lack of adequate facilities and time at place of employment, 
Inglish v. Industrial Commission, 125 Ohio St. 494, 181 N.E. gor, 
36 O.L.R. 422 (1932); custom and practice, Scrivner v. Franklin 
School Dist., 50 Idaho 77, 293 P. 666 (1930); and knowledge and 
approval of employer, Marshall v. United Rys. Co. of St. Louis, (Mo. 
App.) 184 S.W. 159 (1915); Thurston v. Kansas City Terminal 
Ry. Co., (Mo. App.) 168 S.W. 236 (1914); Borley v. Ockenden, 2 
[1925] K.B. 325. See-also Celina, D., U., N C., Ry. Co. v. Ind. 
Com., 307 Ill. 142, 138 N.E. 289 (1923). Some courts have held 
that the basic principles of the Compensation Act, the wording of the 
constitution, and the statute with reference to injuries, act as a limita- 
tion and therefore exclude from compensation the risks which are simi- 
larly encountered by the public generally. The conception of “scope” 
is based upon the time and space element. Gintert v. Ind. Com., supra; 
Ind. Com. v. Baker, 127 Ohio St. 345, 188 N.E. 560 (1933). Other 
courts hold that the proper test is to determine which of the two causes, 
the employer’s purpose or the employee’s personal purpose, was dominant 
in causing the employee to travel. Barrager v. Ind. Com., 205 Wis. 
550, 238 N.W. 368 (1931); Marks v. Gray, 251 N.Y. 90, 167 N.E. 
181, 78 A.L.R. 684 (1929). 

Scope of employment cannot be accurately defined. In its final 
analysis it is a question of fact which cannot be determined by the appli- 
cation of a rigid rule. The decision in the principal case seems contrary 
to the more liberal viewpoint in this respect. 

R. Harotp Tuomas. 
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Receivers 


FEDERAL Practice — Power or CHANCERY RECEIVER TO 
Maintain Action IN ForeIiGN JuRIsDICTION — VENUE 
— Equity 


According to the orthodox doctrine, a chancery receiver having no 
authority other than that which would arise from his appointment as 
such, cannot maintain an action in another jurisdiction. Boothe v. 
Clark, 17 How. Rep. (U.S.) 322, 15 L. Ed. 164 (1854). This view 
has been expounded and criticized in numerous articles and treatises. 
Wickersham, “Primary & Ancillary Receivers,” 14 Va. L. Rev. 599 
(1928); First, “Extraterritorial Powers of Receivers,” 27 Iti. L. 
REv. 492 (1932); Laughlin, “The Extraterritorial Powers of Receiv- 
ers,” 45 Har. L. Rev. 429 (1932); Rose, “Extraterritorial Actions 
by Receivers,” 17 Minn. L. Rev. 704, 708 (1933); Billig, “Cor- 
porate Reorganization,” 17 Minn. L. Rev. 237, 255 (1933). The 
doctrine has recently been qualified to the extent that objection to the 
capacity or manner of the foreign receiver’s power to sue has been held 
to be a personal privilege, like that of individual capacity of parties 
plaintiff, and hence waived if not raised seasonably. McCandless v. 
Furland, 55 S. Ct. 42, 79 L. Ed. 32 (Nov. 1934). In this case a 
Pennsylvania federal receiver, on his own motion was appointed ancillary 
receiver in a New York federal court. The objection to his capacity to 
sue, however, was not raised until the receiver brought the principal 
action, and then not until on appeal. 

Justice Brandeis in recognizing that the incapacity of the foreign 
receiver to sue in the Federal court may be waived, did not sanction the 
practice of some lower federal courts which permit the appointment of 
an ancillary receivership on application of the receiver himself. Cf. Gen. 
Ord. in Bankruptcy, sec. 51 (11 U.S.C.A. sec. 53). However, the 
Supreme Court expresses their view more clearly in Mitchell v. Maurer, 
55 S. Ct. 162, (Dec. 1934), wherein Justice Brandeis seems to say 
that where original jurisdiction in the federal court depends on diverse 
citizenship, this diversity must be shown in the bill for ancillary appoint- 
ment. In this case the original Delaware state receiver was a statutory 
successor, with title, so that the disability to sue on the ground of Boothe 
v. Clark, supra, is not in point. 

In Mitchell v. Maurer, supra, Justice Brandeis recognizes the doc- 
trine that, when original federal jurisdiction is based on diversity of 
citizenship, similar diversity need not be shown in ancillary or interven- 
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tion proceedings in the same district, but he expresses a strong doubt 
both as to whether the rule may be extended to such actions when 
brought in other districts, and as to whether a suit for the appointment 
of an ancillary receiver in another federal district could be classed as an 
ancillary suit within the meaning of this rule. Cinn, etc., R. Co. v. 
Indianapolis, etc., R. Co., 270 U.S. 107, 46 S. Ct. 221, 70 L. Ed. 490 
(1926); Rouse v. Letcher, 156 U.S. 47, 49, 15 S. Ct. 266, 39 L. Ed. 
341 (1895); White v. Ewing, 159 U.S. 36, 15 S. Ct. 1018, 40 L. Ed. 
67 (1895). In Raphael v. Trask, 194 U.S. 272, 278, 24 S. Ct. 647, 
48 L. Ed. 973 (1904), it is intimated that the jurisdiction of a federal 
court cannot be based upon an original suit in another federal court. 
It should be noticed that in the Mitchell case, supra, the original receiver 
was appointed in the Delaware state court so that what Justice Brandeis 
said as to necessity of diversity in an ancillary proceeding is dicta, but 
very strong dicta. 

It would seem from these two cases, McCandless v. Furland, supra, 
and Mitchell vy. Maurer, supra, that while the practice of some of the 
lower courts allowing ancillary appointment upon application of the 
original equity receiver, may continue, yet if such appointment is season- 
ably challenged by a creditor in an action against him, the right to sue 
will not be sustained. Capacity to sue, however, should be distinguished 
from jurisdictional questions, as the latter cannot be waived. Mans- 
field, etc., R. Co. v. Swan, 111 U.S. 379, 382, 4 S. Ct. 510, 28 L. Ed. 
462 (1884). ; 

The federal provision which prohibits suits between citizens of dif- 
ferent states to be brought elsewhere than in the district of the residence 
of either plaintiff or defendant (28 U.S.C.A. Sec. 112, Judicial Code 
Sec. 51, amended) can cause no practical difficulties in cases which in- 
volve censent receiverships because the requirement of venue is a privi- 
lege or pesonal exemption and may be waived by the defendant. Mat- 
trazzo v. Hustis, (D.C.N.Y. 1919) 256 Fed. 882; Central Trust Co. 
v. McGeorge, 151 U.S. 129, 14 S. Ct. 286, 38 L. Ed. 98 (1894). 
Such waiver is conclusive upon intervening creditors. Central Trust 
Co. v. McGeorge, supra; Horne v. Pere Marquette R. Co., 151 Fed. 
626 (1907); Hughes, “Federal Practice,” Vol . 3, sec. 223, (p. 425). 
However, in a contested case it would be more difficult to satisfy the 
requirement by obtaining a resident in each state in which ancillary ap- 
pointment is sought. 

In Mitchell v. Maurer, supra, another situation arises which has 
vexed the courts for some time, but which it was not necessary to decide 
due to the ruling that the receiver was not properly appointed in the 
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ancillary proceeding. That is, whether or not the federal courts will 
apply their ordinary rules of comity in cases which involve concurrent 
jurisdictions. Covell v. Hyman, 111 U.S. 176, 182, 28 L. Ed. 390 
(1884). In the Mitchell case, supra, there was a contest between a 
California State Insurance Commissioner and a federal ancillary re- 
ceiver for the possession of California property of a foreign insurance 
company. If the federal receivership had been upheld the property in 
question would have been placed in the hands of the federal receiver, 
although in fact it was in the hands of the state official when the federal 
receiver was appointed. The ordinary rules of concurrent jurisdiction 
in such cases were laid down in Harkin v. Brundage, 276 U.S. 36, 48 S. 
Ct. 268, 72 L. Ed. 457 (1928), which held that when two suits have 
substantially the same purpose and jurisdictions of the courts are con- 
current, the one whose jurisdiction and process are first invoked by the 
filing of the bill is entitled to possession of the property, but that when 
the remedies sought are dissimilar, the court which first actually takes 
possession will prevail. See Moran v. Sturges, 284 of 154 U.S., 14 
S. Ct. 1019 (1894); Tracey, “Corporate Foreclosures,” Chap. 7, 
sec. 74, 75, 76; Clark, “Receivers,” Vol. 1, Chap. 9, sec. 288, 289, 
290, 291. 

The effect of this test would be to pit the federal and state ma- 
chinery against each other in actions which involve the liquidation of 
insurance companies, banks, and building and loan associations. This 
unfortunate result, however, is avoided in three recent cases, in which 
Justice Stone while recognizing the rules of Harkin v. Brundage, supra, 
held that in the absence of a showing that the interest of the federal 
petitioners would not be adequately protected under the state procedure, 
the federal courts in exercise of their judicial discretion should relinquish 
their jurisdiction in favor of the administration by the state official, 
even though the federal courts could have established prior jurisdiction. 
Pennsylvania v. Williams, 55 S. Ct. 380 (Feb. 1935); Penn. Gen. 
Casualty Co. v. Pennsylvania, 55 S. Ct. 386 (Feb. 1935); Gordon v. 
Ominsky, 55 S. Ct. 391 (Feb. 1935); see also Gordon v. Washington, 
55 S. Ct. 584 (April 1935). 

While the Supreme Court has thus applied the doctrine of comity to 
avoid unseemly contests between federal and state courts, in Clark v. 
Willard, 55 S. Ct. 356 (Feb. 1935), it sanctions a refusal of comity 
in state court contests between foreign receivers who are vested with 
title, and local creditors. Consult note, 48 Har.L.Rev. 845 (1935). 
Receivers who are vested with title, either as statutory successors or as 
assignees, are recognized exceptions to the rule of Boothe v. Clark, 
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supra. Relfe v. Rundle, 103 U.S. 222, 26 L. Ed. 337 (1880); 
Hawkins v. Glenn, 131 U.S. 319, 9 S. Ct. 739 (1889). But these 
cases did not decide that the receiver’s title should be recognized in other 
states to the detriment of local creditors. 

In the Clark case, supra, Justice Cardozo upheld the rule that a 
foreign statutory successor may sue, but he also recognized that local 
state policy may refuse recognition of a foreign receiver’s statutory title 
when such recognition would upset executions by local judgment credi- 
tors. A dictum in the Clark case, supra, has a substantial bearing on 
the rule of Converse v. Hamilton, 224 U.S. 243, 32 S. Ct. 415, 56 
L. Ed. 479 (1912), which required that full faith and credit be given 
the judgment of a court of the domicile of a corporation establishing 
calls against stockholders double liability. In reference to this case, 
Justice Cardozo said that nothing herein affected the power of the 
state of the forum “to subject the proceeds of the cause of action or any 
other assets to the claims of local creditors.” 

Clark v. Willard, supra, recognizes the rule of the assignment cases 
that only through comity will statutory assignments be given extra- 
territorial recognition. It would seem, then, at best, that a privilege 
of foreign suit is of doubtful protection, either- when there are creditors 
of the forum who may attach, or when the rule of the forum permits 
similar attachment by creditors from other states. Cf. Rose, “Extra- 
territorial Actions by Receivers,” supra, 704, 732. Only in corporate 
reorganization cases may such preferential policies be avoided, by in- 
voking the jurisdiction of sections 77 and 77B of the Bankruptcy Act, 
11 U.S.C.A. 205 and 207. It has been suggested that the jurisdiction 
of the federal courts in all types of receiverships be extended to include 
the entire country. See Annual Report of Special Committee on Equity 
Receiverships of the Association of the Bar of the City of N. Y. 299- 
331 (1927); Billig, “Corporate Reorganization,” supra, 237, 256; 


Rose, supra, 704, 731. Another remedy would be for the states to 
enact statutes allowing the ancillary receivers of foreign insolvent cor- 
porations to prevail over attaching creditors. See Ark. Dig. (1921) 
(Crawford-Moses) sec. 5886. Applied in Standard Lumber Co. v. 
Henry, 74 S.W. (2nd) 226 (1934). Consult note, 48 Har. L. Rev. 


835, 841 (1935). 


Harry R. ANGEL. 
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ForEIGN ENFORCEMENT OF ACTIONS FOR WRONGFUL DEATH. 
By William H. Rose, 33 Michigan Law Review 545, Feb- 


ruary, 1935. 

The English doctrine that there is no common-law action for 
wrongful death has been adopted by our courts. Early colonial legisla- 
tion provided for recoveries against municipalities when deaths resulted 
from defects in highways or bridges; and some statutes and court de- 
cisions provided that fines levied in homicide cases should in part be 
distributed among the deceased’s next of kin. Following Lord Camp- 
bell’s Act in 1846, statutes were passed on the subject in all of our states. 

American legal theory calls for a civil cause of action, created by the 
law of the place of the wrong. Foreign enforcement of such an action 
for death has at times been impeded by a doctrine that there must be sub- 
stantial similarity between the statute at the locus of the wrong and the 
one at the forum. Also, where courts have not adopted the federal test 
for a penal law, state courts have occasionally rejected foreign death 
actions as being penal in nature. 

Foreign enforcement is further affected when a statute at the place 
of wrong vests the right to sue in a personal representative of the estate. 
Some states require ancillary administration before a foreign administra- 
tor may sue. Statutes may permit such suits. Some states in absence of 
statute allow foreign administrators to sue for wrongful death, on the 
theory that in so doing they are not suing as administrators, for benefit 
of an estate. 

States have attempted by statute to localize actions otherwise tran- 
sitory, including death actions, which arise under their own law; but 
they have not succeeded. Rejection of foreign causes has been more suc- 
cessful. Injunction against foreign suit has not always been effective. 

In view of the disparity in local doctrine, federal courts should be 
made more available for wrongful death actions, in order to furnish a 
forum where recovery will not depend upon the exigencies of local state 
policy. 
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A PsycHo.ocicaL APPROACH TO PRocEDURAL REFoRM. By 
Henry W. Fowler, 43 Yale Law Journal 1254, June, 1934. 


The writer presents a treatise on psychological factors in reform 
which should be a help to all interested in progressive change. Reforms 
in procedure have met with varying destinies. Some good alternatives 
have never been adopted while others equally as meritorious have been 
well received. 

The common law rule of “stare decisis” should never have applied 
to rules of procedure but the legal minds of a former era made no dis- 
tinctions between procedural and substantive law. Rules of procedure 
were relieved by a resort to equity but this expedient failed to providé 
a new method for achieving old remedies. 

Three case studies of procedural reform are presented: (1) Eng- 
land had a century of agitation for change. The bar yielded slowly to 
minor changes. The Judicature Act of 1873 was the summation of 
the movement in England. Regulation of details of practice are left to 
the discretion of the court. (2) New York had the common law sys- 
tem of procedure. With little advance discussion a reform bill was 
presented in 1842 which embodied changes more radical than England 
proposed. The bill, strongly opposed by the more conservative and older 
members of the bar, became law in 1848. Regulations of details be- 
came part of the legislation. Judges attempted to stifle the spirit of the 
new act by their rulings. Soon the new rules became as crystallized as 
the old. Subsequent revisions fared no better. (3) Virginia, in colonial 
times, worked out the forerunner of the “notice of motion proceeding,” 
state officials invoking it against county sheriffs. Later sureties were 
allowed to proceed against absconding debtor in such fashion. In 1849 
its use was further extended and in 1919 the use of such motion was 
extended to all actions at law. The bar always had the option of using 
the regular proceedings. 

In establishing any innovation, the mental pattern of the group 
must be altered into different attitudes and behavior. The conservatism 
of the bar will force any change to be gradual if it is to be successful. 
Substantive law demands conservatism; in the procedural field the 
courts should keep pace with the social changes. 

A general reform upsets a group of traditions which will seem to 
be affected little by specific change though it accomplish the results of the 
general reform. A campaign based on facts will go further than a 
campaign of philosophical propaganda which of course arouses contrary 
propaganda. An anonymous movement will not be held back by the 
ego of the reformer unless the personality of the reformer is strong \ 
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enough to surmount opposition raised by the pronoun “I.” 

Evolution produces a change in thought, patterns, and attitudes 
which will go far in making for success. Revolution causes strong op- 
position with a desire to nullify the alteration plus a strong reaction in 
favor of the old. 

The Bar, as well as John Public, is affected by mass psychology. 
Why not use such principles in planning additional changes? 


TuHeE Pustic INFLUENCE OF THE Bar. By Harlan F. Stone, 
48 Harvard Law Review 1, November, 1934. 


At a time when the American social order is shaken, when our 
ideals and traditions are questioned, the Bar of the country stands at 
the crossroads. The public duties and responsibilities undertaken by 
the Bar of the previous centuries has become one of the accepted Ameri- 
can traditions. Will the present Bar live up to the past records? 

Lawyers as realists are accustomed to accept new fact situations. 
Government problems are more and more touching the law and re- 
quire the lawyers’ leadership. In our rapidly changing social order the 
common good must be promoted by the influential elements of society or 
we shall all suffer. Our change to a nation of complex industrial and 
commercial forces has found the Bar relatively unprepared. We must 
try to relate law to the social and economic forces which produce it. 
The specialization of the Bar in big business has hindered a philosoph- 
ical approach to our present problems. To the public eye the law of 
business and finance seems tainted with an anti-social trend. The Bar 
has not helped society but has rather aided business and finance against 
society. 

The increased specialization of lawyers prevents them from ap- 
praising the change or from a concerted attempt to relate the law to 
business and economic justice. The challenge of the new order is given 
to the law schools and the teachers of law. Let them turn from state- 
ments of doctrine and the relation of law to the social forces creating it. 
The law schools and teachers have made possible the reforms of the 
past. With the cooperation of the Bar they can give the law a more 
social trend. The curbing of anti-social business practices are as im- 
portant to us as free speech was to the makers of the Constitution. The 
people look to the law asking for aid in their new problems. 
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THE Economic Aspects oF Inriation. By Leonard L. Wat- 

kins, 33 Michigan Law Review 153, December, 1934. 

The word "inflation” is of present interest to observers of govern- 
mental and business policies. The federal government has as its aim 
the raising of commodity prices to a pre-depression level. Then “sta- 
bilization” is to be effected. 

Inflation, a rise in prices or a cheapening in the value of money, is 
marked by a three-sided advance. 

1. Commodity prices and services rise rapidly. Business and in- 
dustry pick up. Credit is abundant, velocity of money increases, rate 
of production increases but fixed incomes lessen in worth, wages and 
salaries lessen in value. 

2. Foreign moneys become higher with a disparity evident between 
internal and external value of money. The dollar devaluation caused 
a seventy per cent rise in gold currency of other nations; internal price 
advance was no more than thirty per cent. We gained a trade advan- 
tage until shut off by higher tariffs. 

3. Gold and silver rise in price. The mere act of abandoning gold 
payment puts premium on precious metal. Foreign exchange shows 
the value of the inflated currency. 

Major types of inflation are three: (1) increase in amount of 
precious metals, causing commodity advance as in 1849 and 1897. 
Decrease in precious metals may cause deflation; (2) Printing press 
inflation such as Germany experienced in the early twenties; (3) in- 
crease in amount of bank creditts. This type of inflation happens quite 
often. The congressional advocates of printing press money are blinded 
to the possibilities of a bank-credit type of inflation. 

Inflation is caused by (1) budgetary deficits incurred by war and 
the aftermath of war. Depression deficits at the present time cause 
the moderate inflation we are experiencing; (2) spontaneous factors 
such as unequal distribution of gold, the over-extension of credit by 
banks. 

The government’s devaluation was a deliberate act. The profit, 
if used as basis for additional currency, will be inflationary. Another 
billion of gold was attracted to this country because of our devaluation. 
We have a basis for expanding internal credit twenty billions. 

Consequences of inflation are measured by the extent of the infla- 
tion. Germany is the modern example of extreme inflation. There 
is a frenzy of activity, a temporary stimulation of production, but the 
final balance is on the debit side. 

Even moderate inflation gives undue profit to speculators and plung- 
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ers. Undue optimism, overinvestment are followed by hardships and 
losses. The economic structure receives new strains, the basis for an- 
other depression. 

The United States is threatened by inflation (1) from the govern- 
ment if the spending continues until resort to the printing press is neces- 
sary; (2) from over-expansion of business credit in a recovery period 
which will cause definite inflation. 

Public opinion can prevent the first from becoming a reality; care- 
ful bankers and businessmen are our protection from the second. 


JornperR oF Partigs. By Donald Lobree, 23 California Law 

Review 320, March, 1935. 

A particular mode of pleading is a means to an end rather than an 
end in itself. Rules of pleading are to make the administration of justice 
more efficient. 

Common Law Pleading was strict. Equity pleading was based on 
broad rules of expendiency. The drafters of the first codes intended 
to adopt the Equity rules, but they failed to accomplish this result. 

Recent changes in the California Code more nearly approach this 
result. The revised requirements for joinder of plaintiffs are: (1) in- 
terest in the subject of the action or the relief sought; (2) presence of 
common questions of law or fact; (3) joint, several, or alternative own- 
ership of claims. At his discretion, considering the expediency of the 
situation, the judge may require separate trials. The sections relating to 
joinder of plaintiffs and defendants are interpreted together, and the 
effect is that any defendants may be joined against whom a right of 
relief exists (concerning the same subject matter) whether jointly, 
severally, or alternatively. Joinder of defendants is most often pre- 
sented as a problem, and so it should be at least as liberal as joinder of 
plaintiffs. 

The most important innovation is joinder in the alternative. If a 
cause of action exists for or against one of a group of persons, why should 
they not be joined to determine which has the right or liability? 

Under the California Code, joinder will be permitted where the 
claims or defenses have sufficient in common to warrant trying the 
various questions in one trial. The judge, in the exercise of his dis- 
cretion and considering the convenience and justice, decides whether 
joinder is justified. 
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RENOVATION OF THE COMMON Law THRouGH SrareE Decisis. 
By Albert Kocourek and Harold Koven, 29 J/linois Law 
Review 971, April, 1935. 

The title of this article indicates the problem which the authors 
discuss, but a short quotation fro mthe article will specifically show it. “It 
generally has been accepted that through the application of the maxim 
of stare decisis, stability, if not also certainty, in the law will be the 
inevitable result, and that progress and change in the law are the exact 
antitheses of stare decisis and cannot coexist with it. . . . Hence all think- 
ing about law has struggled to reconcile the conflicting demands of the 
need of stability and of change.” 

The history of the doctrine in both England and America is shown 
and the conclusion arrived at that the doctrine is strictly adhered to in 
England, but that its rigidity is to a great extent relaxed in America. 

There are several theories involved in an understanding of this 
principle, the first being the declaratory theory. By it the judges do not 
under any circumstances make law, but reach out into the blue and 
grasp a principle, and then merely apply it. This theory inherently 
involves a retroactive aspect. The principle so applied pertains not only 
to the case at hand, but also to all previous cases. Naturally, courts are 
reluctant to abandon set principles under these circumstances, since it will 
seriously impair vested rights. So the courts made exceptions to the rule 
to take care of such cases. . 

Next there is the prospective theory, under which a decision is lim- 
ited in its applicability to subsequent cases only, and does not involve the 
retroactive aspect. The defects of this theory are pointed out by the 
authors. 

To the authors neither one of these theories is entirely satisfactory. 
They would combine the two, so as to include both facility of change 
and stability. “The argument presented leads to the simple conclusion 
that the rule of stare decisis is a sound rule governing the practice of the 
courts; that the practice of adhering to decisions should be rigidly fol- 
lowed; but that the declaratory theory should be stripped of its retro- 
active supplement, and that in no case of justifiable reliance should an 
overruling decision disturb transactions reasonably entered into on the 
faith of existing declarations of law.” 
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Bar Association News 


The Student Bar Association started its second year with the 
advantage of the momentum given the association activities by the out- 
going officers and section chairmen. Among the first official acts of 
the executive committee was the selection of the chairmen of the sections 
to carry on the work of the association during the new year. 


Pubicetion Gettem...... 6... 5.55. Edwin R. Teple 
Legal Aid Section........ .... James R. Tritschler 
Law School Affairs.......... ....Howard Neffner 
University Affairs.................Justin Folkerth 


A great deal of interest was aroused on the campus by the proposal 
of the University Affairs section concerning the establishment of an 
appellate division of the Student Court to be composed of law students. 
The measure was proposed by Faber F. T'way, Law College represen- 
tative to the Student Senate, but he was unable to convince the Senate 
of its value, and it was defeated by a small margin. 

The operation of the bookstore, under the management of James 
Reed, was extended to include supplying examination books to all law 
students and purchasing senior books so that more used books will be 
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available at lower prices to the senior class of next year. For this latter 
purpose, $150 was set aside from the rotary fund of the Bar Associa- 
tion, and $200 was borrowed from the Student Sinking Fund Commit- 
tee. It is hoped that a capital fund may be built up in the future which 
will enable the bookstore to purchase the books of all the classes. The 
bookstore will continue to be operated for the students rather than for 
profit. 

Wednesday, April 17, the old and new officers of the Bar met with 
the members of the Law College faculty and discussed the problems of 
the Student Bar in which the faculty members had an interest. 

The last regular meeting of the Bar Association was held Thurs- 
day, May 2. The members voted to petition the Board of ‘Trustees 
to continue the $1 publication fee for the full three quarters of next year. 
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